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Welcome  to  LGS  3040. 


We  hope  you’ll  enjoy  your  study  of 

Negligence. 


' CTS  strands  were  designed  to  stand  alone  or  be  integrated  with  other  strands  for  a customized 
| course  of  studies  to  meet  student  needs.  Through  each  strand,  CTS  basic  competencies 
; (knowledge,  skills,  and  attitudes)  will  be  identified  as  follows: 


Careers 


Careers:  identify  appropriate  career 
linkages  within  the  strand  being 
studied 


Commuiiicalioii  Communication:  effectively 
V ~7  present  concise  written,  visual,  and 
Vf/T  oral  communications 


Ethics:  make  judgements  about 
whether  behaviour  is  right  or  wrong 
on  personal,  community,  and  global 
levels 


Innovation:  recognize 
opportunities/problems  and  identify 
and  suggest  new  ideas 


Safety:  assess  potential  risks,  and 
follow  personal  and  environmental 
safety  procedures 


Task  Management:  demonstrate 
an  ability  to  locate  and  use  resources 
and  to  use  time  effectively 


Task  Management 


Teamwork:  work  towards  goals 
co-operatively,  collaboratively,  or 
independently,  and  acknowledge  the 
opinions  of  others 

Technology:  effectively  use 
technology  when  required 


These  basic  competencies  build  daily  living  skills  useful  in  a broad  range  of  future  endeavours 
and  careers. 

The  eight  icons  that  appear  here  indicate  to  students  and  facilitators  that  a basic  competency 
has  been  identified  in  the  activity  offered  to  the  students.  Not  all  of  the  icons  appear  in  each 
module. 


Resources 


Mandatory  Resources 

• the  textbook,  All  About  Law,  fourth  edition,  written  by  Gibson,  Murphy,  Jarman,  and  Grant 
and  published  by  Nelson  Canada  (1996) 

• a notebook  or  binder  in  which  to  respond  to  the  questions  asked  in  the  Student  Module 
Booklet 

• a library  or  some  other  source  of  information  on  careers  in  the  area  of  law 

Optional  Resources 

• a computer  connected  to  the  Internet 

• newspapers,  news  magazines,  and  other  sources  of  information  on  current  issues  in 
negligence  law 

•a  VCR 

• the  videotape  Small  Claims  Court , part  of  the  ACCESS  series  You  and  the  Law 

Note  that  you  may  be  asked  as  part  of  this  module  to  do  outside  research  and  to 
contact  people  in  your  community  who  are  involved  in  law- related  business. 

Visual  Cues 

In  addition  to  the  Career  and  Technology  Studies  basic  competencies  icons  described  earlier, 
you  may  find  visual  cues  throughout  the  Student  Module  Booklet  to  assist  you  in  your 
studies.  Read  the  following  explanations  to  discover  what  each  icon  prompts  you  to  do. 


Read  your  textbook. 


View  a videocassette. 


Access  the  Internet  if  you  have  that  capability. 
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Jason  and  Alexa  decide  to  play  a trick  on  Mr.  O’Brien.  Thinking  it  would  be  funny  to  see  him 
I slipping  and  sliding  down  the  sidewalk,  they  pour  water  on  the  cement.  The  next  morning  the  water 
||  is  nicely  frozen  and,  just  as  they’d  planned,  Mr.  O’Brien  takes  a slide.  In  the  process,  however,  he 
falls  and  breaks  his  arm.  Even  though  Jason  and  Alexa  didn’t  mean  to  hurt  anyone,  they  could  face 
| an  appearance  in  court.  Their  behaviour  was  negligent.  What  does  this  mean? 

In  this  module,  you’ll  explore  the  meaning  of  negligence  and  the  difference  between  negligent 
behaviour  and  criminal  behaviour.  You’ll  also  investigate  how  you  could  go  about  taking  legal  action 
I against  someone  who  has  caused  you  harm  by  their  negligent  behaviour.  Negligence  is  an  area  of 
law  that  can  involve  any  of  us  at  any  time.  You  should  find  this  an  interesting — and  perhaps  a 
useful — module. 


rare 
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Assessment 


The  document  you  are  presently  reading  is  called  a Student  Module  Booklet.  It  will  show  you,  step  by 
step,  what  to  do  and  how  to  do  it. 

This  module,  Negligence,  is  worth  one  credit.  The  module  is  comprised  of  three  sections.  Within 
each  section,  your  work  is  grouped  into  activities.  Within  the  activities,  there  are  readings, 
explanations,  and  questions  for  you  to  work  through.  You  will  correct  these  activities  yourself  using 
the  Appendix  at  the  end  of  this  module.  These  suggested  answers  will  provide  you  with  immediate 
feedback  on  your  progress. 


A portion  of  your  grade  in  this  module  will  be  based  on  the  assignments  that  you  complete  for 
assessment.  There  is  one  assignment  after  each  section.  The  mark  distribution  is  as  follows: 


Section  1 Assignment 
Section  2 Assignment 
Section  3 Assignment 


33  marks 
32  marks 
35  marks 


TOTAL  100  marks 


The  CTS  modules  are  competency  based,  which  means  that  you  must 
successfully  complete  each  section  to  receive  credit  for  the  module. 


In  addition,  you  might  also  be  required  to  complete  a final  test.  The  weighting  for  this  final  test  will 
be  determined  by  your  teacher. 

Strategies  for  Completing  a Module 

Organize  your  materials  and  work  area  before  you  begin:  Student  Module  Booklet,  textbook, 
notebook,  pens,  pencils,  and  so  on.  Make  sure  you  have  a quiet  area  in  which  to  work,  away  from 
distractions. 

Because  response  lines  are  not  provided  in  the  Student  Module  Booklet,  you’ll  need  a notebook  or 
lined  paper  to  respond  to  questions  and  complete  charts.  It’s  important  to  keep  your  lined  paper 
handy  as  you  work  through  the  material  and  to  keep  your  responses  together  in  a notebook  or  binder 
for  review  purposes  later. 

To  achieve  success  in  this  module,  be  sure  to  read  all  of  the  instructions  carefully  and  work  slowly 
and  systematically  through  the  material.  Remember,  it’s  the  work  you  do  in  this  Student  Module 
Booklet  that  will  prepare  you  for  your  assignments.  Try  to  set  realistic  goals  for  yourself  each  day; 
and  when  you’ve  set  them,  stick  to  them.  Do  your  assignments  regularly,  and  don’t  forget  to  review 
your  work  before  handing  it  in.  Careful  work  habits  will  greatly  increase  your  chances  for  success  in 
Legal  Studies. 


Good  luck! 
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Carlos  and  Wendy  are  playing  soccer  in  a field  near  their  homes  when  Carlos 
steps  on  a board  covering  an  old  well.  The  board  breaks  and  Carlos  falls  into 
the  well,  breaking  his  leg  and  injuring  his  back.  He’s  unable  to  play  soccer  for  the 
rest  of  the  season.  As  a result  of  this  he  doesn’t  win  a scholarship  to  university. 
What  can  Carlos  do?  Was  this  accident  preventable?  Who’s  responsible?  Can 
Carlos  be  compensated  for  his  lost  scholarship?  For  possibly  a ruined  career?  If  so, 
who  will  determine  how  much  the  compensation  should  be? 


Questions  like  these  are  part  of  the  area  of  law  known  as  negligence . In  negligence 
cases  the  courts  listen  to  the  evidence  and  then  have  to  decide  who  was 
responsible  for  what  happened.  If  the  owner  of  the  property  is  found  to  be 
responsible  for  Carlos’s  injury,  the  court  then  has  to  decide  how  Carlos  can  be 
compensated. 

After  completing  this  section  you  should  be  able  to  list  and  describe  the  elements 
that  make  up  the  legal  concept  of  negligence  and  define  some  of  the  principal 
terms  relating  to  this  area  of  law.  You  should  also  be  able  to  analyse  a case  study 
based  on  those  terms. 


SECTION  1:  What  Is  Negligence? 


ACTIVITY  I 


Negligence— A First  Look 


In  the  introduction  to  this  section  you  were  told  about  Carlos  and  how  he  injured 
himself  by  falling  through  a rotten  board  in  a covering  on  an  old  well.  Carlos  was 
counting  on  a soccer  scholarship  to  pay  for  his  university  education,  but  after  the 
accident  he  couldn’t  compete  for  it. 

1.  Before  continuing  on,  what  are  your  viewpoints  on  what  happened  to  Carlos? 

Try  answering  the  following  questions. 

a.  Should  the  owner  of  the  well  be  required  to  compensate  Carlos?  Explain 
your  reasons. 

b.  What  if  Carlos  were  trespassing  on  the  property?  Would  the  owner  still  be 
legally  responsible  for  the  accident?  Why  or  why  not? 

c.  If  you  feel  the  owner  should  compensate  Carlos,  exactly  what  should  the 
compensation  be  for?  Medical  expenses?  Pain  and  suffering?  A missed 
opportunity  to  compete  for  a scholarship?  Anything  else? 


▼ 

negligence:  the 

failure  of  a 
person  to  use 
reasonable  care 
that  results  in  an 
injury  or  loss  to 
another 

A 


Compare  your  answers  with  those  in  the  Appendix,  Section  I : Activity  I. 


The  preceding  questions  should  have  got  you  thinking  a bit  about  the  area  of  law 
known  as  negligence.  Negligence  is  simply  careless  behaviour  on  the  part  of  one 
person  that  causes  injury  or  suffering  to  another  person.  Of  course  right  away  the 
question  arises  as  to  what  is  and  what  isn’t  careless  behaviour.  Was  the  owner  of 
the  well  Carlos  fell  into  careless  in  letting  the  wood  rot?  Were  the  two  youngsters 
you  met  in  the  module  Overview — Jason  and  Alexa — guilty  of  negligence  in 
creating  the  situation  that  injured  Mr.  O’Brien? 
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SECTION  1:  What  Is  Negligence? 


Here’s  another  case  to  think  about: 


defendant:  the 

party  being  sued 
j in  a civil  court 
\ case;  the  party 
i charged  in  a 
criminal  case 

plaintiff:  the 

party  bringing  a 
legal  action 
against  another 
party  in  civil 
- court 

i a 


The  defendant,  along  with  a number  of  others,  was  conducting  a cricket 
match.  One  of  the  players  hit  the  ball  over  a wall  surrounding  the  cricket 
field  onto  an  adjoining  side  street  where  it  struck  a passer-by,  the  plaintiff 
in  the  case.  The  passer-by  sued  for  his  injuries  and  argued  that  it  was 
careless  or  negligent  to  conduct  a cricket  match  under  conditions  whereby 
it  was  possible  for  a ball  to  be  hit  over  the  wall  of  the  field  and  into  the 
street.  The  evidence  revealed  that  this  had  happened  only  five  or  six  times 
in  the  history  of  the  cricket  field  and  that  in  the  vast  majority  of  instances  a 
ball  could  not  be  hit  out  of  the  cricket  grounds. 

The  plaintiff  argued  that  so  long  as  the  defendants  knew  that  it  was 
actually  possible  to  hit  a ball  out  of  the  grounds,  they  should  have  taken 
steps  to  prevent  this  from  happening.  The  defendants  argued  that  this  was 
extending  the  law  of  liability  too  far.  Negligence,  they  argued,  was  primarily 
a test  of  what  a reasonable  or  prudent  person  might  do  to  protect  the  safety 
of  others.  They  argued  that  in  the  circumstances  it  was  unreasonable  to 
take  extraordinary  precautions  when,  in  the  period  of  a number  of  years, 
only  five  or  six  balls  had  ever  been  hit  out  of  the  cricket  grounds. 


2.  If  you  had  been  the  judge  in  this  case,  in  whose  favour  would  you  have  decided 
the  matter?  Give  your  reasons. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  I : Activity  i. 


Negligence  is  an  area  of  law  that  people  can  suddenly  find  themselves  involved  in 
at  any  time.  Most  people  don’t  engage  in  criminal  activity;  or  if  they  do,  it’s 
because  they  choose  to.  Similarly,  if  people  break  contracts  or  speed  on  the 
highway,  they  do  it  knowingly  and  with  the  awareness  that  there  could  well  be 
legal  consequences.  By  contrast,  a simple  failure  to  clean  an  icy  walkway,  to  repair 
a rotten  board,  or  to  chop  down  a dead  tree  can  result  in  a person’s  being  taken  to 
court  by  anyone  injured  by  the  failure.  It’s  very  important  to  be  aware  of  the  legal 
implication  in  negligent  behaviour;  ignorance  of  this  sort  of  thing  might  someday 
cost  you  a good  deal  of  money. 


SLR 


SECTION  1:  What  Is  Negligence? 
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civil  law:  the 

area  of  law 
dealing  with 
individuals’ 
relations  with 
each  other 

Crown  attorney: 

the  prosecutor  in 
a criminal  case 

tort  law:  a civil 
wrong  other  than 
a breach  of 
contract 


The  law  of  negligence  is  part  of  a broader  area  of  law  known  as  tort  law , which  is, 
in  turn,  part  of  an  even  broader  area  known  as  civil  law.  Civil  law  is  simply  that 
area  of  law  governing  people’s  relations  with  each  other.  It  doesn’t  involve  public 
authorities  like  the  police.  For  instance,  if  you  trespass  on  a person’s  private 
property  or  break  a contract  with  someone,  that  person  can  take  you  to  court  to  be 
compensated.  This  is  an  example  of  civil  law  at  work.  By  contrast,  if  you  commit  a 
criminal  offence,  it’s  the  authorities  of  the  government — the  police,  a Crown 
attorney,  and  so  on — who  will  take  action  against  you. 

Civil  law  is,  in  turn,  divided  into  several  areas.  Tort  law  is  that  part  of  civil  law 
dealing  with  wrongs  committed  by  one  person  against  another  that  don’t  involve 
breaking  contracts. 
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SECTION  1:  What  Is  Negligence? 


In  case  you  need  a bit  more  clarification,  open  your  textbook  to  page  265  and  read 
sections  10.1  Introduction  and  10.2  Crimes  Versus  Torts  (ending  on  page  267). 
Then  answer  the  questions  that  follow. 

3.  Identify  which  of  the  following  legal  wrongs  fall  into  the  area  of  civil  law. 

a.  A thief  robs  a bank. 

b.  A drunk  driver  is  caught  in  a checkstop. 

c.  A drug  pusher  tries  to  sell  drugs  in  a schoolyard. 

d.  A company  that  contracted  to  supply  food  and  beverages  at  a banquet  fails 
to  live  up  to  its  agreement. 

4.  Now  identify  which  of  the  following  civil  wrongs  is  a tort. 

a.  A tenant  breaks  her  lease  with  her  landlord. 

b.  A person  agrees  to  sell  a friend  a car  for  $4000  and  then  changes  his  mind. 

c.  A magazine  writer  writes  untrue  lies  about  a movie  star’s  love  life. 

d.  A company  manufactures  a soft  drink  that  ends  up  making  people  seriously 


5.  Finally,  identify  which  of  the  following  torts  fall  into  the  area  of  negligence. 

a.  A window  cleaner  accidentally  drops  a bucket  from 
his  platform,  severely  injuring  a passer-by. 


And  that’s  your  introductory  overview  of  the  area  of  law  known  as  negligence.  Have 
you  ever  been  guilty  of  injuring  anyone  because  of  your  own  negligent  behaviour? 
You  probably  have,  but  it  may  not  have  been  very  serious.  Of  course,  sometimes  a 
person’s  negligence  can  cause  horrific  injuries  to  another — injuries  that  can  cost 
the  negligent  party  a great  deal  of  money  in  a lawsuit.  For  this  reason  you  should 
learn  what  you  can  about  this  important  area  of  tort  law. 


ill. 


c.  A surgeon  accidentally  amputates  a patient’s  left 
leg  instead  of  her  right. 


b.  A group  of  hunters,  told  by  a farmer  that  they  can’t 
hunt  on  his  land,  go  onto  it  anyway. 


d.  A jealous  husband  locks  his  wife  in  the  basement 
for  three  days. 


SECTION  1:  What  Is  Negligence? 
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ACTIVITY  2 


The  Elements  of 
Negligence 


PHOTO  SEARCH  LTD. 


In  Activity  1 you  were  asked  to  think  about  what  does  and  what  doesn’t  constitute 
negligent  behaviour.  When  lawyers  talk  about  negligence,  they  speak  of  the 
elements  that  have  to  be  present  in  any  act — or  any  failure  to  act — that  make  it 
negligent  behaviour  for  which  the  person  involved  may  be  held  legally  liable. 


▼ 

duty  of  care:  a 

responsibility  not 
to  cause  harm  to 
others 

reasonable 
person:  a 

fictional  person 
whose  standard  of 
behaviour  is  used 
to  determine  if 
there  has  been 
negligence 

liability:  legal 
responsibility  for 
harm  to  another 

A 


The  short  excerpt  that  follows  is  adapted  from  the  magazine  LawNow.  It  briefly 
explains  four  basic  elements  that  must  be  present  in  negligence. 


The  law  says  how  we  ought  to  behave  towards  others  when  we  owe  them  a duty 
of  care;  that  is , when  we  can  reasonably  foresee  that  they  will  be  affected  by  our  actions. . . . 

This  duty,  in  turn,  dictates  that  a person  must  behave  in  a certain  way.  The  law 
doesn’t  say  that  a person  has  to  be  perfect,  only  that  a person  has  to  meet  a reasonable 
standard  of  behaviour — in  other  words,  behave  as  a reasonable  [person]  would  have 
behaved  in  a similar  situation. 

Behaviour  which  does  not  meet  the  standard  which  the  law  requires  is  very  often 
negligent,  and  when  someone  is  negligent,  they  may  also  be  liable.  Negligence  and 
liability  are  legal  terms  which  have  precise  legal  meaning.  From  a legal  perspective, 

' - ' ' * " ' ■“  * ***** ^ mm  mmnmmmmfp 


SECTION  1:  What  Is  Negligence ? 


▼ 

standard  of 
care:  the  degree 
of  caution  used  by 
\ a reasonable 
person  in  doing 
things  that  might 
create  a risk  for 
' others 

i A 


V 

! 

precedent:  a 

court  case  whose 
decision  is  used  to 
base  future 
\ decisions  in 
I similar  cases 

common  law: 

I the  body  of  law 
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an  action  or  behaviour  is  negligent  only  when  all  four  of  these  elements  are  present: 

• a duty  of  care  is  owed  to  someone; 

• the  standard  of  care  imposed  by  this  duty  is  breached; 

• a harm  or  loss  is  suffered;  and 

• the  breach  of  the  standard  causes  or  substantially  contributes  to  the  harm  or 
loss.1 


The  preceding  reading  tells  you  that  only  when  all  the  listed  elements  are  present 
has  there  been  negligence.  For  example,  you  may  negligently  be  throwing  rocks  in 
a park,  or  you  may  carelessly  allow  your  sidewalk  to  ice  over;  but  if  you’re  lucky 
and  don’t  hit  anyone  with  a rock  or  if  no  one  falls  on  your  sidewalk,  you  won’t  be 
legally  guilty  of  negligence.  Why?  Because  no  harm  or  loss  was  suffered. 

1.  Have  you  or  anyone  you  know  ever  been  harmed  by  someone  else’s  negligent 
behaviour?  If  so,  do  you  think  all  the  elements  needed  for  legal  liability  were 
present?  Explain  the  situation,  showing  how  the  person’s  behaviour  was 
negligent  in  a legal  sense. 

Your  textbook  deals  with  the  elements  of  negligence  in  far  greater  detail  than  the 
excerpt  you’ve  read.  Turn  to  page  291  and  read  sections  11.1  Introduction  and 
11.2  The  Elements  of  Negligence  as  far  as  the  end  of  the  subsection  entitled 
Duty  of  Care  (page  292).  When  you’ve  done  the  reading,  answer  the  questions  that 
follow. 

2.  In  your  own  words,  explain  what  the  expression  duty  of  care  implies. 

3.  As  your  text  says,  the  case  of  Donoghue  v.  Stevenson  is  probably  the  most 
famous  decision  and  precedent  in  the  common  law.  It’s  safe  to  say  that  it’s 
the  case  every  first-year  law  student  knows  best,  for  it  established  something 
we  all  take  for  granted  today — the  liability  of  a negligent  manufacturer  for 
people  harmed  by  their  products  when  used  in  a reasonable  manner.  Read  the 
summary  of  this  case  in  the  sidebar  on  page  292;  then  answer  the  four 
questions  following  it. 


Compare  your  answers  with  those  in  the  Appendix,  Section  I : Activity  2, 


When  you  read  Donoghue  v.  Stevenson , you  might  have  been  surprised  that  anyone 
would  have  questioned  the  manufacturer’s  liability  in  this  sort  of  situation.  If  this 
case  occurred  today  instead  of  in  1932,  would  there  be  any  doubt?  The  fact  is  that 
the  idea  of  liability  of  this  type  is  a fairly  recent  legal  concept;  prior  to  this  famous 
case,  someone  in  the  situation  of  Ms.  Donoghue  would  likely  have  had  no  legal 
recourse.  The  retailer  who  sold  the  drink  could  claim  that  he  hadn’t  directly  had 
any  dealing  with  Donoghue.  It  was  this  case  that  changed  all  that. 
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1 Rachel  Corbett,  “Could  This  Happen  to  You?”  LawNow,  May  1993,  20.  Reprinted  with  permission  from  the  Legal 
Resource  Centre,  Faculty  of  Extension,  University  of  Alberta. 
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4.  Can  you  think  of  any  examples  from  your  own  life  or  that  you’ve  read  or  heard 
about  where  the  negligence  of  a manufacturer  or  some  other  business  resulted 
in  injury?  If  so,  what  happened? 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  I : Activity  2. 


Today,  of  course,  consumers  are  much  more  aware  of  their  rights  than  they  once 
were  (or,  more  accurately,  consumers  today  simply  have  more  rights) ; today  if 
someone  were  to  find  a foreign  object  in  a sealed  consumable  product,  the 
producer  would  accept  responsibility  without  question. 


Yeah,  like  I once  found  a bandage  off  someone's  finger  in  my  soup 
in  a restaurant.  And  I know  someone  who  got  sick  from  eating  bad 
fish  in  a cafeteria. 


Good  examples.  And  when  incidents  like 
that  occur,  the  establishments  involved 
are  generally  quick  to  offer  things  like  a 
free  meal  or  even  a written  apology  so 
you  won’t  complain  too  loudly.  Businesses 
know  that  if  customers  are  harmed  by 
their  negligence,  they’ll  likely  be  sued. 


That’s  true.  Just  a few  years  ago  this  woman  in  the 
States  spilled  some  really  hot  coffee  from  a fast-food 
restaurant  on  herself  and  scalded  herself.  She  sued 
and  was  awarded  all  sorts  of  money,  even  though  she 
was  the  one  who  spilled  the  coffee.  Sort  of  makes  you 
wonder  if  we’re  carrying  it  all  a bit  too  far. 


Once  a duty  of  care  has  been  established,  the  question  arises  as  to  what  standards 
society  expects  people  to  maintain  in  discharging  this  duty.  The  case  mentioned 
above  illustrates  this.  Clearly  everyone  would  accept  that  a restaurant  can’t  allow 
poisons  or  ground  glass  in  their  food,  but  is  serving  piping-hot  coffee  being 
negligent  about  the  duty  of  care  the  restaurant  owes?  Isn’t  there  a danger  of 
setting  the  standards  too  high? 

5.  What  are  your  feelings  about  this  case?  Is  it  expecting  too  much  of  restaurants 
to  insist  that  their  coffee  be  hot  enough  to  satisfy  customers’  tastes  yet  not  hot 
enough  to  scald  anyone  who  spills  some?  Explain  and  defend  your  ideas. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  I : Activity  2. 
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▼ 

proximate 
cause : the  direct 
cause  of  a 
person ’s  loss  or 
injury 


res  ipsa 
loquitur:  the 

legal  principle 
that  the  facts 
speak  for 
themselves 


You’re  going  to  examine  the  issue  of  standard  of  care  more  fully  in  the  next 
activity;  for  now  what’s  important  is  simply  that  you  have  a basic  grasp  of  what  it 
means.  For  the  time  being,  skip  the  section  in  your  text  on  standard  of  care  and 
look  instead  at  the  section  entitled  Causation  on  page  294.  Read  through  to  the  end 
of  the  section  entitled  Burden  of  Proof  on  page  297  (skipping  the  sidebars) . Then 
answer  the  questions  that  follow. 


Lawyers  in  negligence  cases  speak  of  the  proximate  cause  of 
an  event — the  direct  cause  of  a person’s  loss  or  injury.  If  a 
cause  is  too  far  removed,  it  can’t  be  considered  the  event’s 
proximate  cause. 

Mr.  Sawchuk  was  walking  along  the  street  when  he  was 
struck  in  the  head  by  a frisbee  that  Sean  Casey  had 
carelessly  thrown  out  of  his  yard.  Old  Mrs.  Halvorsen, 
a neighbour,  screamed  when  she  saw  Mr.  Sawchuk 
fall,  and  her  scream  frightened  Pickles,  a 
toy  poodle  that  Miss  Jesperson  was  ^ 

walking  nearby.  Pickles  pulled  her 
leash  free  from  Miss  Jesperson’s  grasp, 
and  dashed  into  the  street,  causing 
Chris  Jacobs,  a student  driver,  to  swerve 
onto  the  sidewalk  and  into  the  front  yard  of  the  Stanley  home.  Mrs.  Stanley, 
who  was  swabbing  an  infected  ear  in  the  bathroom,  was  so  startled  to  see  a 
vehicle  heading  for  her  bathroom  window  that  she  rammed  the  swab  right  into 
her  eardrum. 


Could  Mrs.  Stanley  successfully  sue  Sean  for  negligent  action?  Explain  why  or 
why  not.  In  your  answer,  refer  to  the  idea  of  proximate  cause. 

7.  Tracey  went  into  a neighbourhood  restaurant  and  ordered  a chicken  dinner; 
however,  the  cook  negligently  prepared  her  the  veal  special  of  the  day.  Tracey 
noticed  the  error  but  ate  the  meal  anyway.  Could  Tracey  later  sue  the 
restaurant  for  negligence?  Why  or  why  not? 

8.  The  principle  of  res  ipsa  loquitur  (Latin  for  “the  thing  speaks  for  itself’),  is 
very  important  in  negligence  law.  Explain  why. 

9.  In  most  legal  actions  involving  tort  law,  the  burden  of  proof  falls  on  the 
plaintiff;  in  other  words,  the  plaintiff  has  to  prove  that  the  defendant 
committed  some  wrong.  Explain  why  and  when  the  burden  of  proof  can  shift 
to  the  defendant  in  negligence  cases. 


10.  Halina  was  injured  in  a train  accident,  and  she  sued  the  railroad  company.  The 
investigation  into  the  accident  was  inconclusive,  and  the  facts  surrounding  it 
unclear.  Would  Halina  have  to  prove  that  someone  was  negligent  to  win  her 
case?  Explain  your  answer. 


Compare  your  answers  with  those  in  the  Appendix,  Section  I : Activity  2. 
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In  this  activity  you’ve  looked  at  the  basic  elements  that  must  be  present  if 
negligence  is  to  be  established.  Summed  up,  these  are 


V 

foreseeability : 

the  ability  of  a 
“reasonable 
person” to  expect 
the  effects  his  or 
her  actions  would 
likely  have 

A 


• a duty  of  care 

• a standard  of  care 

• a genuine  harm  or  loss 

• direct  connection  between  the  negligence  and  the  loss 

You’ve  also  seen  that  in  negligence  cases  the  burden  of  proof  can  shift  from  the 
plaintiff  to  the  defendant — a very  unusual  situation  in  our  legal  system  where,  as 
you’ve  probably  heard  many  times,  it’s  usual  to  consider  a defendant  innocent  until 
he  or  she  can  be  proven  guilty.  In  the  next  activity  you’ll  look  more  closely  at  one 
of  the  basic  elements  of  negligence — the  standard  of  care  expected  of  people  in 
different  situations. 

ACTIVITY  3 

The  Standard  of  Care 


In  the  Overview  to  this  module 
you  read  about  two  friends, 

Jason  and  Alexa,  who 
deliberately  iced  over  a 
sidewalk  so  they  could  watch 
Mr.  O’Brien  slip  and  fall. 

Jason  and  Alexa  are,  of  course,  children. 

The  question  arises,  do  the  courts  expect 
that  children  owe  the  same  duty  of  care  to 
others  that’s  expected  of  adults?  If  Jason  and 
Alexa  were  eighteen  rather  than  eight,  would  the  courts  treat  them  differently? 
The  answer  is  yes.  The  courts  do  expect  children  to  be  responsible  for  their 
actions,  but  not  to  the  same  extent  as  adults;  and  older  children  will,  of  course,  be 
expected  to  behave  more  responsibly  than  younger  ones. 

All  this  raises  the  broader  question  as  to  just  what  standard  of  care  the  courts 
believe  people  owe  each  other.  You’ve  learned  that  a duty  of  care  is  owed,  but  to 
what  degree?  Adults  are  held  to  a higher  standard  than  children,  but  how  is  that 
standard  determined  in  each  instance? 

Foreseeability  and  the  Reasonable  Person 

Put  simply,  the  courts  use  two  closely  related  yardsticks  to  determine  the  standard 
of  care  people  owe  each  other.  They  are 

• the  concept  of  the  reasonable  person 

• the  notion  of  foreseeability 
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Turn  to  page  293  of  your  textbook  and  read  the  section  entitled  Standard  of  Care — 
to  the  end  of  the  first  column  on  page  294.  At  this  point  don’t  read  the  case  study  in 
the  sidebar  on  page  294.  When  you’ve  finished  your  reading,  answer  the  following. 

1.  In  your  own  words,  explain  how  the  courts  use  each  of  the  following  concepts 
to  determine  if  a person  has  been  negligent. 

a.  the  concept  of  the  reasonable  person  b.  the  notion  of  foreseeability 

2.  Alphonse  Racicot  was  driving  home  from  a movie  in  a dense  fog.  He  drove 
precisely  at  the  speed  limit,  even  though  there  was  virtually  no  visibility. 

Failing  to  see  old  Mr.  Wallace,  who  was  crossing  the  street  at  a crosswalk, 
Alphonse  hit  him  with  his  right  fender,  sending  Mr.  Wallace  to  hospital  with 
internal  injuries.  Will  Alphonse  likely  be  held  liable  in  a negligence  suit? 
Explain  your  answer. 

3.  Read  the  case  Plumb  v.  Cowichan  School  District  No.  65  on  page  294  of  your 
text  and  answer  questions  1,  2,  and  4 that  come  after  it. 


Compare  your  answers  with  those  in  the  Appendix,  Section  I : Activity  3. 


Special  Categories 


OK,  I understand  this  reasonable-person  stuff,  but  the  text 
points  out  that  what’s  reasonable  for  one  person  may  not 
be  reasonable  for  another  if  their  situations  are  different. 
Does  that  mean  the  courts  look  at  all  the  circumstances 
of  each  case  and  determine  what’s  reasonable  behaviour 
to  expect  in  those  circumstances? 


Exactly.  In  the  next  section  you’ll  be  looking  at  a number  of  special 
situations,  but  at  this  point  it’s  important  to  know  that  the  standard 
does  vary  depending  on  the  situation. To  make  this  clear  you’ll  now 
briefly  examine  two  special  categories:  children  and  people  in 
positions  of  responsibility — like  teachers. 

3 

4.  Think  back  to  the  case  Plumb  v.  Cowichan  School  District  No.  65.  Do  you  think 
that  the  teacher,  given  his  position  of  responsibility,  lived  up  to  a reasonable 
standard  of  care?  Explain  your  answer. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  I : Activity  3. 
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No  matter  what  your  answer  to  question  4,  the  fact  is  that  courts — along  with 
society  in  general — expect  people  like  teachers,  doctors,  and  other  professionals  to 
live  up  to  a higher  standard  of  care  while  on  the  job  than  they  do  other  people. 
After  all,  to  take  the  case  of  a teacher,  if  a group  of  children  has  been  entrusted  to 
the  care  of  a trained  adult,  and  that  adult  is  being  paid  to  take  responsibility  for 
them,  this  is  only  natural.  But  how  far  should  this  principle  be  taken? 


5.  Read  the  case  Bain  v.  Calgary  Board  of  Education  et  al.  on  page  296  of  your  text 
and  answer  questions  2,  3,  and  4 that  come  after  it.  If  you’re  working  with  a 
study  partner,  take  sides  and  debate  the  liability  of  the  teacher. 


Compare  your  answers  with  those  in  the  Appendix,  Section  I : Activity  3. 


If  adults  in  positions  of  responsibility  are  expected  to  live  up  to  an  especially  high 
standard  of  care,  minors  (or  children)  are  given  a bit  more  leniency.  The  following 
excerpt  from  the  magazine  LawNow  explains  how  the  courts  decide  on  the  liability 
of  children  for  their  negligent  acts. 


V 

minor:  a person 
under  the  age  of 
majority  (in 
Alberta, 
eighteen) 


T 

infant:  minor 
(someone  under 
the  age  of 
majority) 


Teamwork 


What  Is  the  Test? 

Avery  thorough  review  of  negligence  by  children  was  undertaken  by  Mr.  Justice 
Cawsey  of  the  Alberta  Court  of  Queen’s  Bench  in  1980.  The  case  involved  two  boys, 
aged  six  and  eight,  who  were  playing  with  matches  in  the  house  under  construction 
and  burned  it  to  the  ground.  The  owners  sued  the  children  and  their  parents  for 
damages.  Justice  Cawsey  said  there  was  no  doubt  but  that  the  boys  started  the  fire 
and  that  if  they  were  adults,  they  would  clearly  be  liable.  But  they  were  not  adults 
and  so  a different  standard  applied.  Justice  Cawsey  said  the  following  tests  must  be 
applied  in  deciding  whether  the  actions  of  a child  constitute  actionable  negligence: 

• an  objective  test  to  decide  whether  the  infant  exercised  the  care  to  be  expected 
from  a child  of  like  age  and  intelligence  and  experience. 

• a subjective  test,  where  it  must  be  decided  whether  the  child  having  regard  to 
his  age,  his  intelligence,  his  experience,  his  general  knowledge  and  his 
alertness,  is  capable  of  being  found  negligent  at  law  in  circumstances  under 
investigation.  In  other  words,  we  must  consider  the  particular  child,  and  all  of 
the  opportunities  or  lack  of  them  which  might  have  had  to  become  aware  of 
any  particular  peril  or  duty  of  care. 

• The  actual  experience  of  the  infant  concerned.  After  hearing  a great  deal  of 
evidence  about  the  intelligence,  level  of  maturity,  experience  and  knowledge  of 
these  two  boys,  the  Judge  decided  that  they  could  not  have  reasonably  foreseen 
the  consequences  of  playing  with  the  matches.1 


6.  Do  you  consider  this  approach  to  be  fair?  Is  it  fair  to  impose  a higher  standard, 
for  example,  on  one  ten-year-old  than  on  another  simply  because  that  particular 
child  seems  to  show  a greater  level  of  maturity  and  intelligence?  Explain  your 
response.  If  you  have  a study  partner,  debate  the  question. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  I : Activity  3. 


1 Dennis  L.  Picco,  “Who  Is  Responsible?”  LawNow,  May  1993,  13.  Reprinted  with  permission  from  the  Legal 
Resource  Centre,  Faculty  of  Extension,  University  of  Alberta. 
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The  question  of  parental  responsibility  is  an  important  one  in  the  area  of 
negligence.  Children,  simply  because  they  lack  an  adult’s  ability  to  foresee  and 
understand  all  the  possible  consequences  of  their  actions,  can  do  things  that 
inadvertently  harm  others.  In  such  cases,  should  their  parents  be  held 
responsible? 

To  answer  this  question,  open  your  textbook  to  page  299  and  read  section  11.4 
Children  and  Negligence  (to  the  end  of  the  first  column  on  page  301).  For  the 
moment  skip  page  300.  When  you’ve  read  this,  answer  the  questions  that  follow. 

7.  Five-year-old  Irmgard  liked  to  play  with  matches;  her  parents  often  caught  her 
trying  to  light  them.  One  day  Irmgard  found  a box  of  matches  on  the  kitchen 
counter,  took  them  outside,  and  tried  to  light  a piece  of  damp  cardboard  she 
found.  When  all  the  cardboard  would  do  was  smoulder,  Irmgard  abandoned  her 
game  and  tossed  the  cardboard  into  some  nearby  dry  grass.  Shortly  afterward 
the  grass  ignited  and  burned  down  her  neighbour’s  garage. 

a.  Would  the  courts  likely  find  Irmgard  guilty  of  negligence?  Explain  why  or 
why  not. 

b.  Would  Irmgard’s  parents  likely  be  held  responsible  for  their  daughter’s 
actions?  Explain. 

8.  In  your  own  words  explain  the  notion  of  vicarious  liability.  Use  an  example  to 
illustrate  your  explanation. 


Compare  your  answers  with  those  in  the  Appendix,  Section  i:  Activity  3. 


As  your  text  tells  you,  parents  can  protect  themselves  and  their  children  against 
many  negligence  claims  by  buying  insurance.  Since  it’s  so  easy  for  accidents  to 
happen  that  might  point  to  negligence  on  the  part  of  an  adult  or  his  or  her 
children,  getting  this  sort  of  insurance  is  probably  a very  wise  policy. 


9.  To  learn  a bit  more  about  parents’ 
responsibility  in  relation  to  their 
children,  read  the  well-known  case 
Floyd  et  al.  v.  Bowers  et  al.  on 
page  300  of  your  text. 

a.  Explain  why  this  case  is  still 
regarded  as  a “classic  judgment 
in  Canada.” 

b.  Do  you  agree  with  this  decision 
and  the  amount  of  money  awarded 
the  plaintiff?  Explain  your  reasons. 


Compare  your  answers  with  those  in  the  Appendix,  Section  I : Activity  3. 
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By  now  you  should  have  a pretty  good  idea  about  the  duty  of  care  people  owe  and 
the  standards  they’re  expected  to  live  up  to.  But  what  if  you  fail  to  help  someone  in 
trouble?  What  duty  of  care  do  you  owe  if  this  occurs? 


10.  Think  about  the  following  situation  and  try  to  come  up  with  answers  for  the 
questions  based  on  it. 

You  witness  an  elderly  woman  slip  and  fall. 

There’s  a loud  crack  and  the  woman  cries  out 


b.  You  say  you’ll  call  for  an  ambulance,  but  you  aon  t 

because  you  can’t  find  a phone  and  are  very  late  for  your  appointment. 


As  you  saw  in  the  suggested  answers  to  question  10,  in  general,  there’s  no  duty  to 
take  action — only  duties  not  to  create  risks.  Thus  there  is  no  duty  on  anyone  to 
rescue  someone  who’s  drowning.  However,  the  person  in  the  water  does  have  a 
duty  of  care  toward  anyone  who  attempts  a rescue.  This  is  because  it’s  foreseeable 
that,  if  you  start  drowning,  someone  may  try  to  rescue  you.  If  that  person  is  hurt  in 
the  attempt  and  it  was  your  own  fault  that  you  were  drowning,  he  or  she  could 
successfully  sue  you. 

There  are  exceptions  to  the  general  rule  that  there  is  no  duty  to  take  action: 

• If  you  cause  a dangerous  situation  (for  example,  if  you  knock  a sign  onto  the 
highway),  you  must  act  to  remove  the  danger. 

• If  you  put  someone  in  peril,  you  have  a duty  to  rescue  that  person  (for 
example,  if  your  reckless  driving  forces  a cyclist  into  the  ditch). 

• If  you  start  a rescue,  you  have  a duty  to  carry  it  out  in  a reasonable  way,  since 
other  possible  rescuers  may  not  help  when  they  see  you  already  there. 

• If  you  ordinarily  do  act  to  protect  people,  you  create  a duty  to  do  so  all  the 
time  because  people  rely  on  you. 

• If  the  government  has  passed  a law  that  says  you  must  take  some  action  to 
protect  other  people,  you  may  be  liable  if  you  fail  to  act. 


a.  You’re  in  a rush  to  get  to  a job  interview 
so  you  pretend  you  don’t  notice  what 
happened  and  walk  away. 


that  she  thinks  she’s  broken  her  leg.  Another 
person  on  the  street  runs  to  help  her  and 
asks  you  to  call  an  ambulance. 


Consider  the  following  two  possibilities. 
Decide  on  your  duty  of  care  in  each  situation. 
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You  mean  if  you’re  drowning  and  I stand  there  doing 
nothing,  I’m  not  liable;  but  if  I do  try  to  help  and  blow 
it,  your  family  could  sue  me? 

T 


Only  if  you  don’t  act  reasonably  during 
the  rescue  attempt.  If  you  did  all  you 
could  but  failed,  you’d  be  OK. 


11.  What  are  your  views  on  these  “rules”?  Is  it  fair  to  penalize  someone  whom 
others  have  come  to  rely  on  while  not  penalizing  someone  who  never  helps 
out?  Explain  your  thoughts. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  I : Activity  3. 


And  that’s  your  look  at  the  standard  of  care  in  negligence  cases.  You’ll  be  looking 
at  more  specialized  cases  in  this  area  later  on;  what’s  important  to  understand  now 
is  what  the  standard  is  and  to  be  aware  that  it  applies  differently  in  different 
situations. 


FOLLOW-UP  ACTIVITIES 

If  you  had  difficulties  understanding  the  concepts  in  the  activities,  it’s 
recommended  that  you  do  the  Extra  Help.  If  you  have  a clear  understanding  of  the 
concepts,  it’s  recommended  that  you  do  the  Enrichment. 


Extra  Help 


If  you  do  something  that  causes  harm  to  someone  else,  you  could  be  considered 
legally  negligent.  This  can  happen,  however,  only  if  all  of  the  following  can  be 
proven. 

• You  had  a duty  of  care  to  provide  for  the  other  person’s  safety. 

• The  standard  of  care  you  used  was  not  up  to  the  level  considered  reasonable 
in  the  circumstances. 

• You  could  have  reasonably  foreseen  or  predicted  the  outcome  of  your  action. 


SECTION  1:  What  Is  Negligence ? 
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1.  Read  the  following  case  and  complete  the  checklist  that  follows  it. 


Injury  not  reasonably  foreseeable  ... 

A group  of  students  asked  their  physical  education  teacher  if  they  could  practice 
high  jumps  after  classes  were  over.  The  teacher  agreed  and  provided  them  with  the 
necessary  equipment.  During  a jump,  one  of  the  students  hit  the  bamboo  crossbar, 
causing  a splinter  to  fly  off,  striking  and  blinding  in  one  eye  an  8 year  old  boy  who 
had  stopped  to  watch.  The  boy  sued  the  school,  claiming  that  it  was  negligence  for 
the  teacher  to  have  allowed  the  students  to  carry  on  such  an  activity  unsupervised.1 


Now  answer  the  questions  that  follow  with  a simple  yes  or  no  by  putting  check 
marks  in  the  appropriate  columns. 


1 

YES 

NO 

Did  the  school  have  a duty  of  care  to  the  boy? 

Did  the  teacher  have  a duty  of  care  to  the  boy? 

Did  the  students  practising  the  jumps  have  a duty  of 
care  to  the  boy? 

Was  the  incident  foreseeable? 

Was  the  standard  of  care  being  used  reasonable? 

Would  the  court  find  the  school  negligent? 

Would  the  court  find  the  teacher  negligent? 

Would  the  court  find  the  students  negligent? 

1 Rachel  Corbett,  “Could  This  Happen  to  You?”  LawNow,  May  1993,  20.  Reprinted  with  permission  from  the  Leg* 
Resource  Centre,  Faculty  of  Extension,  University  of  Alberta. 
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SECTION  1:  What  Is  Negligence? 


2.  Match  the  following  terms  with  the  appropriate  definitions. 


a.  vicarious  liability  e.  precedent  i.  duty  of  care 

b.  foreseeability  f.  standard  of  care  j.  tort 

c.  res  ipsa  loquitur  g.  reasonable  person  k.  negligence 

d.  proximate  cause  h.  liability  1.  civil  law 


i.  the  ability  of  a “reasonable  person”  to  expect  what  effects  his  or  her 
actions  would  likely  have 

ii.  court  case  whose  decision  is  used  to  base  future  decisions  in  similar 

cases 

iii.  the  failure  of  a person  to  use  reasonable  care  that  results  in  an  injury  to 
another 

iv.  the  area  of  law  dealing  with  individuals’  relations  with  each  other 

v.  the  caution  used  by  a reasonable  person  in  doing  things  that  might  create 
a risk  for  others 

vi.  legal  responsibility  for  harm  to  another 

vii.  responsibility  not  to  cause  harm  to  others 

viii.  a civil  wrong  other  than  a breach  of  contract 

ix.  the  legal  principle  that  the  facts  speak  for  themselves 

x.  the  direct  cause  of  a person’s  loss  or  injury 

xi.  the  liability  of  a person  (such  as  a parent)  for  the  actions  of  someone  else 
(such  as  his  or  her  child) 

xii.  a fictional  person  whose  standard  of  behaviour  is  used  to  determine  if 
there  has  been  negligence 

3.  Schools  owe  a duty  of  care  to  their  students.  Take 
a few  minutes  and  try  to  list  at  least  five  specific 
things  your  school  does  to  ensure  students’ 
safety.  The  list  has  been  started  for  you. 

If  you  have  a study  partner,  brainstorm  for  ideas 
together. 

9 dfaddujacq-s  are,  i,e,pt  &de,an  and  scoept  to  present  accidents 
and fjadds. 


Compare  your  answers  with  those  in  the  Appendix,  Section  i : Extra  Help. 
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Coimunicalion 


Enrichment 


Do  one  or  more  of  the  following. 


1. 


a.  The  defendant  was  operating  a school  and  a 
nursery.  One  day  a four-year-old  wandered 
off  the  property  and  onto  a nearby  highway. 

A truck  driver  swerved  to  avoid  the  child 
and  hit  a pole;  he  died  from  his  injuries.  The 
truck  driver’s  widow  sued  the  defendant;  she 
won,  and  the  defendant  appealed  the  decision.  While 
no  one  questioned  that  the  defendant  owed  a duty  of  care  to  the  children 
attending  the  school,  everything  hinged  on  the  question  of  whether  or  not 
there  was  a duty  of  care  as  well  not  to  allow  the  children  to  endanger 
motorists  by  straying  onto  the  road. 


Examine  the  following  cases  and  for  each  one 
for  as  many  as  you  wish)  pretend  you’re  the 
judge.  Decide  how  you’d  decide  the  case(s), 
and  present  your  reasons  for  each  in  a 
carefully  worded  decision. 


(or 


What  is  your  decision?  Did  the  defendant  have  this  duty  of  care  to  passing 
motorists? 

b.  The  defendant  was  transferring  gasoline  from  a tank  truck  to  a gas  station 
when  the  gasoline  caught  fire.  The  plaintiff  was  in  her  husband’s  store 
about  twenty  metres  away  and,  hearing  shouts  that  the  tanks  were  about  to 
explode  and  seeing  the  fire,  she  grabbed  her  two-year-old  child  and 
attempted  to  escape.  In  her  hurry,  however,  she  tripped  over  a misplaced 
chair;  as  a result  of  her  fall,  she  suffered  a miscarriage.  In  the  trial  the 
question  was  whether  the  defendant  could  reasonably  have  foreseen  this 
sort  of  accident  occurring. 


What  would  you  decide?  Was  the  defendant  negligent?  Did  his  negligence 
cause  the  miscarriage?  Could  he  reasonably  have  foreseen  what  happened? 


c.  The  defendant  had  an  old  elm  tree  on  his 
property,  and  the  plaintiff  and  his  wife  were 
hurt  when  it  fell  on  their  car  parked  on  the 
street.  The  question  was  whether  it  was 
foreseeable  that  the  tree  might  present  a 
hazard  and,  if  so,  what  steps  the  defendant 
should  have  taken  to  prevent  the  accident. 

How  would  you  decide?  Was  the  defendant 
guilty  of  negligence? 


I 
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Task  Management 


2.  An  issue  that’s  been  in  the  news  a great  deal  in  recent  years  is  that  of  silicon 
breast  implants.  Many  women  claim  to  have  suffered  dreadful  physiological 
damage  due  to  ruptured  implants  which,  they  claim,  leaked  silicon  into  their 
bodies.  The  question  of  duty  of  care  arises  in  this  case — the  duty  of  care  owed 
by  the  manufacturer  of  the  implants  and  that  owed  by  the  “learned 
intermediaries”  (that  is,  the  doctors)  who  advised  women  on  the  safety  of  the 
implants. 


Keep  an  eye  out  for  items  on  this  story  in  magazines  and  newspapers  and  see 
what  you  can  discover.  If  your  library  has  back  issues  of  news  magazines,  or  if 
you  have  access  to  the  Internet,  this  topic  would  be  excellent  for  a research 
paper.  Write  up  your  findings  in  a brief  report,  focusing  on  the  legal  issue  of 
duty  of  care. 


Communicatian 


3.  As  you’ve  seen,  the  law  of  negligence  is  part  of  tort  law,  which  is,  in  turn,  an 
area  of  civil  law.  Criminal  law,  too,  uses  the  concepts  of  negligence — criminal 
negligence.  For  instance,  endangering  the  lives  of  other  people  through  a 
wanton  disregard  for  their  safety  can  in  many  cases  result  in  arrest  and 
criminal  prosecution. 


See  what  you  can  learn  about  criminal  negligence  in  the  Criminal  Code.  Your 
library  probably  has  a copy  of  this  book  (most  likely  Martin’s  Annual  Criminal 
Code),  but  if  you  have  access  to  the  Internet,  you  can  find  the  entire  code  at  the 
following  URL  (remember,  though,  that  these  addresses  can  change): 


Task  lanapiDsnl 


• http://canada.justice.gc.ca/Loireg/index_en.html 
As  you  do  your  research,  answer  these  two  questions: 

a.  What  is  the  purpose  of  having  negligence  as  part  of  the  Criminal  Code ? 

b.  Provide  three  examples  of  actions  that  could  be  considered  criminally 
negligent. 


Compare  your  answers  with  those  in  the  Appendix,  Section  I:  Enrichment. 


>rr* 
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CONCLUSION 


PHOTO  SEARCH  LTD. 


And  that’s  the  end  of  Section  1.  Having  finished  this  section,  you  should  now  have 
an  understanding  of  the  basis  for  judging  whether  an  act  is  negligent  or  not.  You’ve 
analysed  several  cases  on  the  basis  of  these  questions: 

• Was  there  a duty  of  care  to  provide  for  the  other  person’s  safety? 

• Was  the  standard  of  care  used  at  a level  considered  reasonable  in  the 
circumstances? 

• Was  a real  harm  caused  by  the  person’s  negligence? 

• Could  the  outcome  have  been  predicted? 

Suppose  that  you  answered  yes  to  all  of  these  questions.  What  happens  next? 
Compensation  for  injuries  caused  by  another  person’s  negligence  will  be  discussed 
in  the  next  section. 


ASSIGNMENT 

Turn  to  your  Assignment  Booklet  and  do  the  assignment  for  Section  1. 


22 


SECTION  1:  What  Is  Negligence? 


Shawna  Lastiwka  had  two  weeks  left  in  the  probationary  period  of  her  cafeteria 
job.  Then  she’d  be  entitled  to  full  benefits  and  a raise  in  pay.  One  day,  however, 
the  Lefebvres’  dog  ran  out  at  Shawna  while  she  was  biking;  she  lost  her  balance 
and  fell,  badly  injuring  her  knee.  As  a result  of  her  injury,  Shawna  couldn’t  work 
for  six  weeks  and  had  to  undergo  intensive  physiotherapy.  She  wasn’t  paid  during 
her  absence,  and  she  had  no  health  plan  to  cover  her  physio  bills — though  she  was 
lucky  enough  to  keep  her  job.  To  cap  things  off,  Shawna  developed  a compulsive 
fear  of  dogs  and  became  plagued  by  nightmares. 

Every  day  courts  have  to  decide  who’s  responsible  in  cases  like  Shawna’s;  and, 
once  liability  has  been  determined,  the  amount  of  compensation  has  to  be  figured 
out.  Are  the  Lefebvres  responsible  for  Shawna’s  problems?  Was  Shawna  in  any  way 
partly  responsible?  Should  she  receive  compensation?  If  so,  how  much? 

In  this  section  you’ll  think  about  questions  like  these.  When  you’ve  finished,  you 
should  be  able  to  identify  different  types  of  damages,  explain  some  popular 
defences  to  the  accusation  of  negligence,  and  describe  a few  special  types  of 
liability. 


SECTION  2:  Damages,  Defences,  and  Special  Liabilities 
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ACTIVITY  I 


Damages 


Think  about  the  Shawna  Lastiwka  situation  described  in  the  introduction  to  this 
section.  If  Shawna  takes  the  Lefebvres  to  court,  she’ll  sue  for  damages — the  legal 
term  for  money  that  a court  decides  a defendant  must  pay  a plaintiff  if  the  court 
finds  the  defendant  liable  for  a wrong  the  plaintiff  has  suffered.  Assume  that  the 
court  does  decide  in  Shawna’s  favour.  It’s  the  court’s  decision  that  Shawna  was 
indeed  injured,  that  her  injuries  were  caused  by  the  Lefebvres’  dog,  and  that  the 
Lefebvres  had  a responsibility  to  keep  the  dog  under  control  to  prevent  incidents 
like  this  one. 

If  the  Lefebvres  are  found  to  have  been  negligent  and  solely  responsible  for 
Shawna’s  fall,  how  can  they  repay  her?  Since  time  can’t  be  reversed  and  there’s  no 
magic  wand  to  make  Shawna’s  injuries  disappear,  all  they  can  do  is  give  her  money. 
The  question  is,  how  much  money  will  compensate  the  victim  of  their  negligence. 

1.  Before  going  on,  think  about  Shawna’s  case  and  pretend  you’re  her  lawyer. 
Make  a list  of  the  various  harms  and  losses  your  client  has  sustained  and  for 
which  you  think  she  deserves  compensation. 


Compare  your  list  with  the  one  in  the  Appendix,  Section  2:  Activity  I. 


As  you  noted  when  you  were  making  your  list  of  damages  for  question  1,  plaintiffs 
in  civil-law  cases  can  ask  the  courts  for  damages  as  compensation  for  a variety  of 
types  of  losses — even  for  so  cut-and-dried  a situation  as  a simple  injury  like 
Shawna’s.  There  are,  in  fact,  several  different  types  of  damages  of  which  you 
should  be  aware. 
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▼ 

damages:  money 
awarded  to  a 
plaintiff  by  a 
court  to 

compensate  for  a 
wrong  suffered 


▼ 

general 

damages:  money 
awarded  to  a 
plaintiff  to 
compensate  for 
suffering,  loss  of 
enjoyment,  and 
future  financial 
loss 

pecuniary  loss: 

financial  losses  of 
a plaintiff 
(covered  under 
general  damages) 

non-pecuniary 
loss:  intangible 
losses  such  as 
pain  and 
suffering  (covered 
under  general 
i damages) 

special 

damages:  money 
J awarded  a 
, plaintiff  to  cover 
I exact  out-of-pocket 
jj  expenses 

punitive 

i damages:  money 
3 awarded  a 
| plaintiff  in  order 
I to  punish  the 
! defendant 

nominal 
damages:  money 
1 awarded  on 
3 principle  to  a 
I plaintiff  who 
\ hasn ’t  really 
j suffered  much 


To  learn  about  these  different  types  of  damages,  turn  to  page  273  of  your  textbook 
and  read  section  10.5  The  Judgment  as  far  as,  but  not  including,  Injunctions  on 
page  276.  For  the  moment  skip  the  case  on  page  275.  As  you  read,  pay  special 
attention  to  these  terms: 

• general  damages 

• pecuniary  loss 

• non-pecuniary  loss 

• special  damages 

• punitive  damages 

• nominal  damages 

When  you’ve  finished  this  reading,  answer  the  questions  that  follow. 

2.  Explain  the  difference  between  general  and  special  damages. 

3.  Why  is  it  usually  difficult  to  determine  the  amount  of  damages  needed  to  cover 
pecuniary  losses  for  young  plaintiffs? 

4.  Think  back  to  the  Shawna  Lastiwka  case.  Make  a chart  like  the  one  that  follows 
and  classify  under  the  appropriate  headings  the  damages  you’d  ask  for  as 
Shawna’s  lawyer.  Note  that  you  needn’t  put  something  under  every  heading — 
only  those  you  think  are  appropriate  in  this  situation. 


General  Damages — 
1 Pecuniary  Losses 

General  Damages — 
Non-pecuniary  Losses 

Special  Damages 

Punitive  Damages 

Nominal  Damages 

5.  Now  it’s  time  to  look  at  an  actual  case.  Turn  to  page  275  of  your  textbook  and 
read  Thornton  et  at.  v.  Board  of  School  Trustees  of  School  District  No.  57  (Prince 
George)  et  al.  When  you’ve  finished  the  reading,  answer  questions  3,  4,  and  5 
that  follow  it. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  I. 
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As  you  can  see,  deciding  on  what  damages  a plaintiff  should  be  awarded  in  a 
negligence  case  can  often  be  as  difficult — or  much  more  difficult — than  deciding 
whether  the  defendant  was  actually  at  fault  in  the  first  place.  And,  of  course,  the 
defendant,  even  if  at  fault,  must  be  treated  fairly  as  well. 


I understand  that,  but  a few  things  still  bother  me. 
For  one,  who  pays  all  the  court  costs  and  lawyer’s 
fees  in  cases  like  these ? And  for  another,  what  if  the 
defendant  doesn’t  have  the  money?  I mean,  it’s  OK 
to  award  the  plaintiff  $250  000,  but  who  has  that 
kind  of  money  lying  around? 


Good  questions.  To  complete  this  activity,  and  to  learn  the 
answers,  open  your  text  and  read  from  Costs  on  page  276 
to  the  bottom  of  page  278,  skipping  page  2 7 7.  Then  answer 
questions  6 and  7 that  follow. 

J 


6.  Explain  how  costs  are  paid  in  a civil  suit. 

7.  List  the  steps  plaintiffs  can  take  to  try  to  get  hold  of  the  money  a court  has 
awarded  them  in  damages. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  I. 


And  that’s  your  look  at  the  issue  of  damages — an  area 
of  the  law  that  can  be  very  contentious  indeed.  In  the  next 
activity  you’ll  look  at  some  of  the  ways  in  which  defendants 
brought  to  court  in  negligence  cases  can  defend  themselves 
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ACTIVITY  2 


Defences  to  Negligence 


Alice  and  Naomi  are  teenage  girls  who  both 
love  to  play  basketball.  They  attend  different 
schools  and  play  on  competing  teams. 
During  the  final  game  of  a city-wide 
competition,  Alice  turned  suddenly  and 
bumped  Naomi,  causing  her  to  fall 
awkwardly.  Naomi  broke  her  wrist  and  was 
out  for  the  rest  of  the  season.  Can  Naomi 
sue  Alice? 

As  you’d  no  doubt  expect,  it’s  highly 
unlikely  unless  Alice  were  behaving  in  a 
wildly  abnormal  way  that  was  likely  to  cause 
serious  injury  to  someone.  The  fact  is  that  in 
a sport  like  basketball  there’s  always  the 
possibility  of  injury;  and,  when  you  choose 
to  participate,  you  implicitly  accept  the  risk. 
As  long  as  Alice  was  behaving  as  you’d 
expect  a competitor  to  behave  in  the  heat  of 
a basketball  game,  she  can’t  be  sued  if 
someone  is  accidentally  injured. 


▼ 

voluntary 
assumption  of 
risk:  the  principle 
that  if  a person 
voluntarily 
consents  to  a 
known  risk,  he  or 
she  won ’t  be 
awarded 
compensation  if 
injury  occurs — or 
will  receive  less 


If  by  any  chance  Naomi  tried  to  bring  a case  against  Alice,  Alice’s  defence  would 
be  that  Naomi  had  accepted  the  risks  inherent  in  basketball  and  that  as  a result 
she  had  no  grounds  for  a complaint  of  negligence.  In  this  activity  you’ll  be  looking 
at  a few  defences  of  this  sort  that  can  be  used  by  defendants  in  negligence  cases. 

Voluntary  Assumption  of  Risk 

In  the  above  scenario,  Alice’s  defence  would  be  called  voluntary  assumption  of 
risk.  To  learn  more  about  this  defence  to  negligence,  turn  to  page  298  of  your 
textbook  and  read  the  section  entitled  Voluntary  Assumption  of  Risk.  Then  answer 
the  questions  that  follow. 

1.  Ramon  was  at  a party  and  accepted  a lift  home  from  his  friend  Karl.  Ramon 
knew  that  Karl  had  been  drinking,  but  he  also  knew  Karl  to  be  a careful, 
experienced  driver.  Besides,  he’d  promised  his  parents  he’d  be  home  by 
2:00  a.m.,  and  this  was  his  last  chance  for  a lift.  On  the  way  home  Karl 
accidentally  drove  through  a red  light  and  hit  a truck.  Ramon  was  injured  quite 
badly,  and  he  brought  a legal  action  against  Karl. 

a.  What  would  Karl’s  defence  likely  be? 

b.  What  would  the  court  likely  decide?  Explain  your  answer. 


SECTION  2:  Damages,  Defences,  and  Special  Liabilities 


27 


▼ 

contributory 

negligence: 

negligent 
behaviour  on  the 
plaintiff’s  part 
that  contributed 
to  his  or  her  loss 


2.  Two  friends,  Omar  and  Jeremy, 
went  to  watch  a local  hockey 
game.  They  got  a good  place  to 
watch,  right  by  the  boards,  but  it 
wasn’t  to  be  their  night.  Omar 
was  hit  in  the  face  by  a puck  that 
deflected  over  the  boards  in  the 
first  period,  and  in  the  third 
period  Jeremy  was  struck  on  the 
head  by  a stick  when  two 
players  got  into  a stick-swinging 
duel  beside  him. 

Both  boys  went  to  court  to  get  compensation  for  their  injuries.  Assess  each 
one’s  chances  of  winning  his  case.  For  each  situation  be  sure  to  give  your 
reasons. 

3.  Now  read  the  case  Temple  v.  Hallem  on  page  299  of  the  textbook.  Then  answer 
question  5 that  comes  after  it. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  2. 


Before  leaving  voluntary  assumption  of  risk,  note  that  it  isn’t  always  a complete 
defence  against  a negligence  accusation.  It  can  act  as  a partial  defence,  which 
means  that  a defendant  will  still  be  held  liable,  but  only  in  part.  The  plaintiff  will  be 
seen  as  sharing  the  responsibility,  and  damages  will  be  reduced  accordingly. 

Contributory  Negligence 

Another  defence  used  in  negligence  cases  is  that  of  contributory  negligence. 
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To  illustrate  the  principle  of  contributory  negligence, 
consider  the  case  of  Mr.  Bell,  who’s  late  for  work.  While 
running  through  the  crowded  shopping  mall,  he  bumps 
into  Robert,  who’s  walking  backward  talking  to  his 
girlfriend.  Robert  ends  up  in  the  water  fountain,  ruins 
his  new  runners  and  watch,  and  breaks  a front  tooth. 

In  this  case  the  courts  would  likely  determine  that 
both  Mr.  Bell  and  Robert  were  responsible  for  the 
incident.  If  Mr.  Bell  hadn’t  been  running,  he  wouldn’t 
have  bumped  into  Robert;  and  if  Robert  hadn’t  been 
walking  backward,  he  would  have  seen  Mr.  Bell 
coming,  and  would  probably  have  been  able  to  avoid  him  or  at  least  brace  himself. 
As  a result,  Mr.  Bell  would  in  all  probability  be  required  to  pay  partial  damages  for 
the  replacement  of  Robert’s  belongings.  In  this  sort  of  case  the  court  usually 
apportions  blame  according  to  a percentage;  for  example,  it  might  decide  that 
Mr.  Bell  was  80  percent  responsible  and  Robert  20  percent.  Damages  would  be 
awarded  accordingly. 

To  get  a better  understanding  of  the  defence  of  contributory  negligence,  turn  to 
page  297  of  your  textbook  and  read  section  11.3  Defences  to  Negligence  as  far  as, 
but  not  including,  the  section  entitled  Voluntary  Assumption  of  Risk  on  page  298. 
Then  answer  the  question  that  follows. 

4.  Go  back  to  page  275  of  your  textbook  and  reread  the  case  Thornton  et  al.  v. 
Board  of  School  Trustees  of  School  District  No.  57  (Prince  George)  et  al. 

a.  If  you  were  the  lawyer  for  the  defendant  in  this  case,  would  you  use  either 
the  defence  of  voluntary  assumption  of  risk  or  contributory  negligence? 
Explain  why  or  why  not. 

b.  Now  imagine  that  you  were  the  judge.  Would  you  allow  either  of  these 
defences  to  reduce  the  liability  of  the  defendant?  Explain  your  answer. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  2. 


Note  that  the  idea  that  contributory  negligence  only 
reduces  the  liability  of  the  defendant  in  negligence  cases, 
rather  than  erases  it,  is  fairly  recent.  In  Alberta,  the  statute 
entitled  the  Contributory  Negligence  Act  allows  a court  to 
partition  blame  and  award  damages  accordingly. 

One  question  that’s  arisen  in  determining  contributory 
negligence  is  the  age  below  which  a child  can’t  be 
considered  to  have  contributed  to  any  harm  he  or  she  has 
suffered.  The  excerpt  from  LawNow  that  follows  explains 
the  courts’  view. 
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In  1992,  a tragic  case  of  children  and  negligence  came  before  an  Alberta  court.  A 
three-year-old  boy  was  struck  by  a car  driven  by  his  mother  in  a car  wash  and  severely, 
permanently  disabled.  In  that  case,  the  judge  found  that  the  age  of  responsibility  for 
a child  was  seven.  He  said  the  crucial  age  is  now  clearly  established  at  seven  years 
for  boys  and  girls  below  which  modern  courts  hold  any  child  to  be  conclusively 
incapable  of  guilt  of  negligence  and  above  that  age  the  degree  of  guilt  will  be 
determined  by  other  factors.  He  went  on  to  say  that  the  law  has  established  that  a 
child  of  three  years  of  age  could  not  be  held  guilty  of  contributory  negligence.1 


5.  Suggest  a factor  other  than  age  that  should  be  considered  in  determining 

whether  children  can  be  held  to  have  contributed  to  the  negligence  that  caused 
them  injuries. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  2:  Activity  2. 


Inevitable  Accident 

A few  years  back  a tornado  ripped  through  parts  of  Edmonton,  causing  a good  deal 
of  destruction.  Imagine  that  you’d  been  driving  a vehicle  when  the  tornado  struck 
and  you  suddenly  lost  control  of  your  car.  You  drove  straight  into  a parked  vehicle, 
causing  extensive  damage.  Would  you  be  held  liable? 

You  probably  answered  that  question  with  a no,  and  you’d  likely  be  right.  The 
defence  of  inevitable  accident  would  allow  you  to  claim  that  the  damage  you 
caused  resulted  from  an  entirely  unforeseeable  and  unavoidable  situation.  Of 
course  what  this  really  boils  down  to  is  the  fact  that  you  simply  weren’t  acting 
negligently;  your  behaviour  had  no  bearing  on  the  accident  that  occurred. 

TheThin-Skull  Rule 

One  defence  to  negligence  that  is  normally  not 
accepted  by  the  courts  is  the  assertion  that  the 
defendant  was  unusually  vulnerable  to  injury — in 
a way  that  was  entirely  unforeseeable  by  the 
defendant.  Imagine,  for  example,  that  the 
defendant  carelessly  swung  a stick  and  gave  the 
plaintiff  a glancing  blow  on  the  head — a blow  that 
ordinarily  wouldn’t  do  more  than  raise  a slight 
bruise.  This  particular  person,  however,  turns 
out  to  have  an  unusually  delicate  skull,  and  so 
sustains  serious  injuries. 


1 Dennis  L Picco,  “Who  Is  Responsible?”  LawNow,  May  1993,  13.  Reprinted  with  permission  from  the  Legal 
Resource  Centre,  Faculty  of  Extension,  University  of  Alberta. 
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In  such  a case  the  defendant  might  claim  that  while  the  possibility  of  injuring 
someone  with  behaviour  of  this  sort  was  reasonably  foreseeable,  the  extent  of  the 
injuries  wasn’t.  The  courts,  however,  normally  won’t  accept  this  argument.  The 
ordinary  rule  is  that  you  take  victims  as  they  are,  and  if  you  have  the  misfortune  to 
harm  through  your  negligent  actions  someone  particularly  vulnerable,  that’s  your 
bad  luck. 

6.  Mr.  Cordeiro  negligently  rear-ended  a car  driven  by  Mr.  Petruk  who  had 
stopped  for  a red  light.  The  impact  was  very  slight,  but  Mrs.  Petruk,  a 
passenger  in  the  car  her  husband  was  driving,  suffered  from  advanced  arthritis 
and  osteoporosis.  As  a result,  she  suffered  disabling  injuries  to  her  spine. 

Mrs.  Petruk  brought  a legal  action  against  Mr.  Cordeiro,  asking  for  extensive 
damages  for  the  medical  care  she’d  need  and  the  pain  and  suffering  she’d  have 
to  undergo.  What  would  the  courts  likely  decide? 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  2:  Activity  2. 


Of  course  the  best  defence  to  a charge  of  negligence  is  to  maintain  that  at  least  one 
of  the  basic  elements  was  lacking — that  an  incident  was  unforeseeable  by  a 
reasonable  person  or  that  the  cause  of  the  incident  was  too  far  removed  from  its 
effect.  If  negligence  is  established,  however,  defences  like  voluntary  assumption  of 
risk  and  contributory  negligence  can  reduce  the  liability  of  a defendant.  Courts  do 
try  to  be  reasonable;  and  they  work  hard  at  apportioning  blame  fairly. 


ACTIVITY  3 

Special  Types  of  Liability 


Imagine  that  you’re  out  in  the  bush  with  a 
friend  and  you  gash  your  leg  with  an  axe. 
Your  friend  cleans  and  binds  up  the 
wound  as  well  as  she  can,  but  before  you 
can  get  to  a doctor  gangrene  sets  in.  Now 
imagine  that  you  injure  your  leg  in  the 
same  way  at  home  and  go  straight  to  your 
local  hospital  where  a doctor  sees  to  your 
wound.  Again,  gangrene  sets  in. 

In  the  negligence  actions  that  ensued, 
would  you  expect  the  doctor  to  be  held  to 
a higher  standard  of  care  than  your 
friend?  If  so,  you’d  be  quite  right;  doctors, 
and  other  professionals,  are  expected  to 
exhibit  an  unusually  high  standard  while 
engaged  in  their  areas  of  expertise. 
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▼ 

material  risk: 

any  serious  risk 
involved  in  a 
proposed  medical 
procedure 

informed 
consent:  a 

patient’s 
agreement  to  a 
medical 
procedure  after 
learning  about  all 
the  material  risks 
involved 

A 


Teamwork 


There  are  many  situations  in  the  area  of  negligence  laws  like  this — situations 
where  for  one  reason  or  another  special  standards  are  expected  and  special  rules 
are  laid  down.  In  this  activity  you’ll  be  examining  some  of  these  special  types  of 
liability. 

Professional  Liability 


The  scenarios  you’ve  just  read  illustrate  the  expectations  put  upon  professionals  as 
they  go  about  their  duties.  To  learn  more  about  this  aspect  of  negligence  law,  turn 
to  page  305  in  your  textbook  and  read  section  11.6  Professional  Negligence  (to  the 
middle  of  the  first  column  on  page  307).  As  you  read,  note  especially  the  terms 
material  risk  and  informed  consent.  When  you’ve  finished  this  reading,  answer 
the  questions  that  follow. 

1.  Explain  the  standard  of  care  expected  of  doctors  and  other  professionals. 

2.  Dr.  Li  recommended  that  Mr.  Evans  undergo  a surgical  procedure.  The  doctor 
very  carefully  went  over  all  the  risks  inherent  in  the  surgery  with  her  patient 
and  answered  all  his  questions  fully.  During  the  operation  the  doctor  was 
meticulously  careful  and  professional,  but  Mr.  Evans,  who  had  no  history  of 
heart  problems,  had  a heart  attack  and  died  on  the  operating  table.  If  his 
widow  brings  a negligence  case  against  the  doctor,  is  she  likely  to  be 
successful? 

Explain  your  answer. 

3.  Read  the  case  Reibl  v.  Hughs  on  page  306  of  your  text  and  answer  the  questions 
that  come  after  it.  If  you  have  a study  partner,  take  sides  and  debate  the  last 
question. 
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One  thing  I don’t  get  from  the  reading.  It  says  if  a doctor 
treats  a patient  who  hasn’t  been  informed  of  all  the  risks, 
the  doctor  may  be  liable  for  assault  and  battery  as  well  as 
negligence.  What  does  that  mean? 

MT 


Assault  and  battery  are  intentional  torts  that  occur  when  one 
person  deliberately  makes  an  unwanted  physical  contact  with 
another  (battery)  or  threatens  to  do  so  (assault).  So  the  doctor 
in  this  situation  can  be  guilty  of  both  intentional  torts — assault 
and  battery — and  an  unintentional  one — negligence. 


XT 


Occupier’s  Liability 


The  Kostiuks  have  a swimming  pool  in  their  backyard.  The  yard  is  completely 
unfenced,  and  it’s  readily  accessible  from  the  street.  One  day  six-year-old  Tyler, 
intrigued  by  the  pool,  sneaks  onto  the  Kostiuks’  property  for  a closer  look. 
Unfortunately,  he  gets  too  close,  falls  in,  and  drowns. 


4.  In  your  opinion  would  the  Kostiuks  be  held  liable  under  negligence  law  for 
Tyler’s  death,  even  though  the  boy  was  trespassing?  Explain  your  answer. 


statute:  a law 

massed  by  a 
government 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  2:  Activity  3. 


Were  you  surprised  to  learn  that  under  common  law  the  Kostiuks  would  be  liable 
for  Tyler’s  death?  The  material  you’re  about  to  read  should  make  the  reasons 
clearer.  Before  doing  the  reading,  though,  it’s  important  that  you  understand  the 
distinction  between  common  law  and  statute  law. 


As  you  saw  in  Section  1,  the  common  law  is  the  body  of  law 
that  grew  up  over  the  centuries  based  on  judges’  decisions. 
If  a judge  decided  a case  in  a certain  way,  that  decision 
became  a precedent  that  other  judges  would  follow  in 
similar  cases.  In  this  way,  a large  body  of  case  law 
evolved,  and  this  case  law  is  still  the  backbone  of  the 
law  in  the  English-speaking  world. 


Sometimes,  however,  governing  bodies  like 
Parliament  or  the  provincial  legislatures  pass  laws 
known  as  statutes.  These  statutes,  while  they  exist, 
take  precedence  over  the  common  law;  but  if  they’re 
ever  rescinded — or  withdrawn — the  common  law 
principles  once  again  come  into  play. 
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▼ 

occupiers* 
liability:  the 

responsibility  of 
property  owners 
and  occupiers  to 
others  who  come 
onto  their 
property 

occupier:  the 

occupant  of 
premises,  whether 
the  owner  or 
renter 

invitee:  a person 
on  another’s 
premises  with 
permission  for 
any  reason  other 
than  a social  call 

licensee:  a 

person  on 
another’s 
premises  with 
permission  for  a 
purpose  other 
than  business 

trespasser:  a 

person  on 
another’s  property 
without 
permission 


The  reading  you’re  about  to  do  explains  first  the  common  law  on  which  occupiers’ 
liability  is  based  and  then  a statute  which  modifies  that  law  somewhat.  It’s 
important  to  be  familiar  with  both  aspects  of  the  law  governing  occupiers’  liability. 

Occupiers’  liability,  as  you’ve  likely  figured  out,  is  the  responsibility  that  owners 
and  occupiers  of  property  have  to  people  who  venture  onto  their  property.  To  learn 
about  occupiers’  liability,  turn  to  page  307  of  your  textbook  and  read  section  11.7 
Occupiers’  Liability.  Read  right  up  to,  but  not  including,  the  title  Occupiers’  Liability 
Acton  page  310,  but  for  now  ignore  the  cases  on  pages  308  and  310.  The  material 
you’ll  be  reading  will  explain  the  common-law  basics  of  occupiers’  liability. 

As  you  read  this  material,  pay  special  attention  to  the  following  terms: 

• occupier  • invitee  • licensee  • trespasser 

When  you’ve  read  this  material,  answer  the  questions  that  follow. 

5.  Create  a chart  like  the  one  that  follows  and  put  check  marks  in  the  appropriate 
columns  to  indicate  the  legal  status  of  the  people  listed  on  the  left. 


Individual 

Invitee 

Licensee 

Trespasser 

mail  carrier 

babysitter 

burglar 

meter  reader 

furnace  repairer 

dinner  guest 

6.  a.  According  to  common  law,  Graham  owes  a duty  of  care  to  the  people  in 

each  of  the  following  scenarios.  Arrange  the  three  scenarios  in  order  of  the 
duty  of  care  Graham  owes — from  greatest  to  least. 

i.  Sara  is  invited  to  spend  the  afternoon  at  Graham’s  house  to  play 
computer  games. 

ii.  Kyoko  cuts  across  Graham’s  yard  on  her  way  to  the  bus  stop. 

iii.  Bert  responds  to  Graham’s  request  to  come  to  his  home  to  repair  his 
furnace. 

b.  Explain  what  duty  of  care  Graham  owes  each  of  the  people  in  question  a. 
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7.  Graham,  from  question  6,  becomes  annoyed  with  people  cutting  across  his 
corner  lot,  trampling  his  flowers,  and  ruining  his  hedge.  He  runs  a wire 
through  the  hedge,  hidden  by  the  leaves.  The  next  morning  Kyoko  trips  on  the 
wire,  tears  her  new  jeans,  and  injures  her  knee.  Will  Graham  be  held  liable  if 
Kyoko  brings  a legal  action  against  him?  Explain  your  answer. 

8.  Read  the  case  Hague  v.  Billings  on  page  308  of  your  textbook.  Do  you  agree 
that  owners  of  taverns  and  lounges  should  have  a duty  of  care  to  prevent  drunk 
customers  from  driving?  Is  it  fair  to  hold  such  owners  liable  if  their  intoxicated 
customers  injure  third  parties  while  driving  home? 

Present  your  viewpoint  in  a brief  but  well-defended  position  paper.  If  you  have  a 
study  partner,  take  sides  and  debate  this  issue  formally  or  informally. 

9.  Do  you  agree  that  occupiers  should  owe  a duty  of  care  to  people  unlawfully 
trespassing  on  their  property?  Again,  present  your  views  in  a short  position 
paper. 


PHOTO  SEARCH  LTD. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  3. 


If  your  response  to  question  9 was  that  occupiers  shouldn’t  owe  a duty  of  care  to 
trespassers,  you’ll  like  Alberta’s  Occupier’s  Liability  Act,  a statute  passed  in  1973 
that  overrides  some  of  the  common-law  principles  you’ve  been  studying.  As  long  as 
this  act  is  in  effect,  occupiers  no  longer  owe  a duty  of  care  to  adult  trespassers — 
though  they  may  still  be  charged  with  a criminal  offence  if  they  use  undue  force  in 
trying  to  get  trespassers  off  their  property.  There’s  still  a duty  of  care  to  child 
trespassers  if  the  occupier  has  reason  to  know  the  child  is  there  and  that  there  are 
serious  potential  dangers. 
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Also  according  to  this  act,  the  distinction  between  invitees  and  licensees  has  been 
eliminated;  occupiers  now  owe  the  higher  standard  of  care — that  owed  by 
common-law  principles  to  invitees — to  both  categories  of  “guests.” 


Turn  to  page  310  of  your  textbook  and  read  the  section  entitled  Occupiers'  Liability 
Act.  Then  answer  the  question  that  follows. 

10.  Miss  Jamieson,  while  walking  her  dog  in  a local  municipal  park,  sat  down  on  a 
park  bench.  There  was  a clearly  visible  “Wet  Paint”  sign  attached  to  the  bench, 
but  Miss  Jamieson,  who’d  left  her  glasses  at  home,  failed  to  notice  it.  The 
result  was  that  she  ruined  a very  expensive  fur  coat. 


Could  Miss  Jamieson  bring  a successful  legal  action  against  the  municipality? 
Explain  your  answer. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  2:  Activity  3. 


Liability  in  MotoiC Vehicle  Accidents 


As  you  might  well  imagine,  one  of  the  most  common  types  of  negligence  cases  that 
come  before  the  courts  is  that  involving  motor  vehicles.  Many  serious  injuries  and 
a good  deal  of  property  loss  results  from  motorists’  negligence.  Very  few  people 
deliberately  cause  harm  to  others  with  their  cars;  when  people  are  hurt  in  motor- 
vehicle  accidents,  it’s  almost  always  due  to  someone’s  carelessness.  That’s  why  it’s 
mandatory  for  Alberta  vehicle  owners  to  carry  liability  insurance. 

Because  this  is  an  area  where  the  potential  for 
serious  harm  is  so  great,  every  province  has 
legislation — that  is,  statutory  law — governing  the 
operation  of  motor  vehicles.  In  Alberta  the  statute  is 
the  Highway  Traffic  Act.  If  a driver  violates  any 
section  of  this  act  and  harm  is  done  to  another  as  a 
result,  the  person  suffering  the  harm  will  probably 
be  able  to  commence  a successful  negligence  action 
in  the  courts.  The  driver  will  likely  face  a criminal 
charge  as  well. 

To  learn  about  the  negligence  law  in  the  area  of  motor  vehicles,  turn  to  page  301  in 
your  textbook  and  read  all  of  section  11.5  Motor  Vehicle  Negligence  (to  the  end  of 
the  first  column  on  page  305).  For  the  moment  skip  the  cases  on  pages  303  and 
304.  When  you’ve  completed  this  reading,  answer  the  question  that  follow. 

11.  You  were  introduced  to  the  concept  of  vicarious  liability  in  Section  1 where 
you  looked  at  the  liability  of  parents  for  torts  committed  by  their  children. 
Explain  how  the  legal  principle  of  vicarious  liability  applies  to  motor-vehicle 
law. 


12.  Explain  how  the  burden  of  proof  in  motor-vehicle  negligence  cases  can  shift 
from  the  usual  pattern.  In  your  answer  suggest  a reason  for  this  shift. 
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13.  Explain  what  the  courts  would  likely  rule  about  negligence  in  each  of  the 
following  situations. 


▼ 


strict  liability: 

liability  that 
\results  when  a 
legal  activity 
\\causes  harm  to 
another  even  if  no 
negligence  is 
involved 


a.  Sergio  is  driving  home  from  school.  As  he  turns  onto  his  street,  he  slows 
to  20  km/h  because  the  neighbourhood  children  often  have  a road-hockey 
game  set  up  in  the  middle  of  the  street.  A six-year-old  girl  runs  into  the 
street  in  front  of  Sergio’s  car  and  is  struck. 


b.  Sondra  leaves  the  parking  lot  without  coming  to  a 

complete  stop  at  the  stop  sign  and  drives  at  60  km/h  in  a 
50  km/h  zone.  She  skids  on  a patch  of  ice,  jumps  the 
curb,  and  drives  through  her  neighbour’s  fence. 


c.  Sondra  is  speeding  down  the  street  and  collides  with 
Sergio,  who’s  heading  in  the  opposite  direction  and 
making  a left  turn. 


14.  Read  the  case  Galaske  v.  O'Donnell  et  al.  on  page  304  of  your  text.  Then 
answer  questions  5 and  6 that  follow  it.  If  you  have  study  partner,  take  sides 
and  argue  the  case. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  3. 


Strict  Liability 

According  to  the  principle  of  strict  liability,  a person  can  be  held  legally  liable  for 
a harm  even  if  he  or  she  hasn’t  been  at  all  negligent. 


Hey,  just  a sec!  I thought  the  whole  point  of  negligence  law  was 
to  compensate  people  harmed  by  others’  negligent  behaviour. 
How  can  a person  be  held  liable  if  he  or  she’s  been  careful ? 


Mir? 


Actually,  you’ve  already  seen  an  instance  of  this — vicarious  liability 
of  parents,  vehicle  owners,  and  employers.  Strict  liability  involves 
situations  that  are  so  inherently  dangerous  that  anyone  who  creates 
them  will  be  held  liable  if  people  suffer  harm  as  a result. 
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To  learn  more  about  strict  liability,  read  section  12.7  Strict  Liability  on  pages  338 
and  339  of  your  textbook.  Then  answer  the  questions  that  follow. 


15.  Explain  how  strict  liability  applies  to  people  who  own  animals. 


16.  Read  the  case  Strom  et  at  v. 

White  et  at.  on  page  339  of 

your  text. 

a.  In  your  opinion  should 
Robby  Strom’s  behaviour 
be  considered 
contributory  negligence? 
Explain  your  answer. 

b.  Do  you  agree  with  the 
principle  of  strict  liability 
for  dog  owners?  Why  or 
why  not? 


T 

parental 
liability:  the 

liability  of 
parents  for  the 
actions  of  their 
children 

A 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  3. 

. ! . . 


Vicarious  liability,  strict  liability,  occupier’s  liability,  professional  liability,  parental 
liability,  liability  in  motor-vehicle  cases.  All  these  are  special  types  of  liability  that 
don’t  work  entirely  according  to  the  usual  rules  of  negligence  law.  The  rules  have 
been  changed  in  these  situations  to  better  protect  society  from  the  actions  of 
individuals.  Law  is  always  a balancing  act — an  attempt  to  fairly  weigh  the  rights  of 
society  and  the  rights  of  individuals  within  that  society.  It’s  a balancing  act  that 
continually  needs  fine  tuning  as  conditions  and  standards  change. 


FOLLOW-UP  ACTIVITIES 


If  you  had  difficulties  understanding  the  concepts  in  the  activities,  it’s 
recommended  that  you  do  the  Extra  Help.  If  you  have  a clear  understanding  of  the 
concepts,  it’s  recommended  that  you  do  the  Enrichment. 


It’s  important  in  legal  studies  that  you  master  the  legal  terms  you  encounter.  Test 
your  mastery  of  some  of  the  important  terms  introduced  in  this  section  by 
completing  the  crossword  puzzle  that  follows. 
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Across 


Down 


2.  negligence  is  a defence 

often  used  in  motor-vehicle  cases. 

6.  This  is  someone  who  owns  or 
rents  a property. 

7.  These  damages  include  money 
awarded  for  exact  out-of-pocket 
expenses. 

8.  liability  is  legal 

responsibility  for  damage  done 
even  when  no  negligence  was 
involved. 

10.  This  liability  includes  the 
responsibility  of  vehicle  owners  for 
damages  done  by  people  they’ve 
allowed  to  drive  their  vehicles. 

11.  An  example  would  be  a burglar. 

13.  Pecuniary  _ usually  results 

in  an  award  of  general  damages. 

14.  An is  someone  on  your 

property  for  business  purposes. 


I.  liability  includes  the 

responsibility  doctors  have  when 
dealing  with  patients. 

3.  liability  is  the 

responsibility  people  have  to  others 
on  their  property. 

4.  This  is  money  awarded  successful 
plaintiffs  to  compensate  for  harm 
suffered. 

5.  Informed is  the  agreement 

patients  give  to  medical  treatment 
after  a doctor  has  told  them  about 
all  the  risks. 

9.  This  is  a person  on  your  property 
for  a social  reason. 

12.  Voluntary  assumption  of is 

a defence  sometimes  used  in  cases 
involving  sporting  accidents. 
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2.  And  now  for  a bit  of  practice  applying  the  concepts  you’ve 
learned  in  this  section.  Turn  to  page  272  of  your  textbook 
and  read  the  case  Thomas  v.  Hamilton  Board  of  Education. 
When  you’ve  done  this,  answer  the  questions  that  follow. 

a.  Explain  the  sort  of  damages  that  the  plaintiff  was 
probably  seeking  in  this  case. 

b.  If  you  were  the  lawyer  for  the  plaintiff  in  this  case,  what 
arguments  would  you  have  used  to  present  your  case? 

c.  If  you  were  the  lawyer  for  the  defence,  what  would  your 
arguments  have  been? 


d.  i.  Explain  why  the  school  board  was  probably  found  not  responsible  for 
the  plaintiff’s  injuries. 

ii.  Do  you  agree  with  this  judgement?  Explain  why  or  why  not? 


3.  Under  the  law  as  it  currently  exists  in  Alberta,  explain  what  the  results  of  a 
negligence  case  would  likely  be  in  each  of  the  following  situations. 


a.  Mr.  Zalasky’s  dog  Cuddles  was  a great  favourite  among  the  local  children 
because  of  her  friendly  disposition.  Yet  for  some  inexplicable  reason  one 
day  she  turned  on  four-year-old  Tamara  and  savagely  bit  her. 

b.  Stacey  offered  Ravi  a lift  in  his  twenty-year-old  truck.  Ravi  could  see  that 
the  truck  was  in  bad  shape,  but  he  didn’t  know  that  it  was  leaking  brake 
fluid.  When  Stacey  tried  to  stop  at  a red  light,  the  brakes  failed  and  Ravi 
was  badly  hurt. 


c.  Dr.  Janssen  believed  that  Ms.  Schmidt  needed  surgery.  He  explained  the 
most  likely  risks  to  her,  but  decided  not  to  mention  one  serious  possibility 
because  the  chances  that  it  would  happen  were  so  remote.  He  felt  there  was 
no  sense  alarming  his  patient  needlessly.  Unfortunately  this  very  remote 
possibility  did  take  place,  and  Ms.  Schmidt  suffered  partial  paralysis  of  her 
right  arm  as  a result. 
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d.  Louise  invited  her  friend  Tania  in  to  her  home  for  supper  even  though  the 
house  was  being  renovated.  While  there,  Tania  stepped  out  onto  the 
balcony,  where  she’d  been  many  times  before,  only  to  discover  that  it  had 
been  taken  down.  The  results  were  extensive  injuries  and  a lengthy  period 
of  convalescence. 


Do  one  or  more  of  the  following: 

1.  At  the  end  of  Chapter  11  of  your  textbook  (pages  315  to  317)  there’s  a section 
called  Applying  Legal  Concepts.  Turn  to  these  pages  and  read  two  or  three  of 
the  cases  and  scenarios  presented  there.  Try  to  answer  the  questions  following 
the  cases  or  scenarios,  either  in  your  head  or  on  paper.  If  you  have  a study 
partner,  discuss  the  questions  together. 

2.  Do  some  research  and  try  to  find  examples  of  the  special  types  of  liability 
discussed  in  this  section.  Newspapers  are  a good  source  of  information,  along 
with  their  Internet  websites.  News  shows  on  radio  and  television  are  also  good 
sources. 

If  you  have  access  to  the  Internet,  try  these  sites  (but  remember,  Internet 
addresses  can  change): 

• The  Edmonton  Journal — http://www.southam.com:80/edmontonjournal/ 

•The  Calgary  Herald — http://www.southam.com:80/calgaryherald/ 

• CBC  Radio  News — http://www.radio.cbc.ca/radio/programs/news/ 
news.html 

If  you  wish,  create  a bulletin-board  display  with  cases  arranged  under  different 
headings.  Keep  adding  to  the  display  as  you  work  through  this  module. 

3.  Examine  your  activities  and  those  of  your  friends.  Are  there  any  activities  that 
you  consider  risky  but  undertake  nonetheless?  Would  anyone  be  liable  if  you 
were  injured?  Explain  your  answer. 
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Task  Managemenl 


Communication 


4.  Find  an  area  of  private  property  in  your  community  that’s  used  by  others  for 
recreation.  A store  with  an  adjacent  paved  parking  lot  that’s  used  for 
skateboarding  is  one  example.  Interview  the  owner  of  the  property  to 
determine  how  he  or  she  feels  about  recreational  users,  whether  there  are 
established  policies  regarding  the  property,  and  whether  there’s  additional 
insurance  coverage  in  the  event  of  an  accident.  Write  up  your  findings  in  a brief 
report. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Enrichment. 


CONCLUSION 


PHOTO  SEARCH  LTD. 


In  this  section  you’ve  examined  a variety  of  defences  used  in  negligence  cases. 
You’ve  also  looked  at  some  special  types  of  negligence,  and  you’ve  seen  the 
different  sorts  of  damages  the  courts  award  successful  plaintiffs  in  negligence 
cases.  The  next  section  will  take  a rather  more  practical  look  at  the  workings  of  the 
court  system.  In  it  you’ll  investigate  the  process  of  commencing  a legal  action  in 
civil  courts. 


ASSIGNMENT 

Turn  to  your  Assignment  Booklet  and  do  the  assignment  for  Section  2. 
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Have  you — or  has  anyone  you  know — ever  been  involved  in  a civil  court  case? 

Would  you  know  what  to  do  if  you  were?  Would  you  be  familiar  with  the 
procedures  and  court  personnel  involved? 

Sections  1 and  2 of  this  module  have  given  you  a good  introduction  to  the  principal 
concepts  of  negligence  law,  but  for  the  most  part  the  discussion  has  been 
theoretical.  Section  3 will  take  a more  practical  approach. 

When  you’ve  finished  the  section,  you  should  be  able  to  explain  the  structure  of 
the  civil  court  system  and  some  of  the  processes  involved  in  bringing  a case  to 
court.  You  should  also  be  able  to  describe  a few  of  the  careers  open  to  people  in 
the  area  of  civil  litigation  (bringing  a civil  action  to  court)  and  discuss  some  of  the 
challenging  issues  related  to  negligence  law. 
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SECT 


ACTIVITY  I 


Civil  Court  Structure  and 
Procedures 

The  Civil  Courts  in  Alberta 


Have  you  ever  suffered  a loss  because  of  someone’s  negligence?  Have  you, 
perhaps,  lent  something  to  a friend,  only  to  have  it  returned  broken?  Have  you  had 
expensive  dry-cleaning  bills  because  someone  spilled  a drink  on  your  clothes? 
Have  you  had  a bicycle  run  over  by  a careless  driver  or  a piece  of  jewellery  lost  by 
a friend  who  asked  to  borrow  it?  If  you’ve  ever  experienced  this  sort  of  thing,  did 
you  consider  going  to  court  to  be  compensated? 

If  you  ever  do  find  yourself  in  a situation  where  you  feel  you  have  no  recourse  but 
the  courts  to  be  compensated  for  a civil  wrong — or  if  you  ever  find  yourself  being 
sued  by  another  party  for  some  wrong  for  which  that  party  maintains  you’re 
responsible — you’ll  have  to  know  what  to  do.  This  activity,  along  with  the  next  one, 
will  give  you  some  of  the  practical  knowledge  of  the  court  system  you’ll  need. 
What  you’ll  be  learning  can  be  applied  to  any  civil  legal  action,  but  because  this 
module  is  specifically  on  negligence  law,  negligence  cases  will  provide  the  chief 
focus  for  the  discussion. 

There  are  three  levels  of  courts  in  Alberta.  From  lowest  level  to  highest,  they  are 

• the  Provincial  Court 

• the  Court  of  Queen’s  Bench 

• the  Court  of  Appeal 
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Most  cases  start  off  in  Provincial  Court.  It  consists  of  four  divisions: 


• Criminal  Division 

• Family  and  Youth  Division 

• Civil  Division 

• Traffic  Division 


It’s  the  Civil  Division  of  the  Provincial  Court  that  you’ll  be  concerned  with  here. 
This  court  used  to  be  called  the  Small  Claims  Court  (and  throughout  this  section  it 
will  sometimes  be  referred  to  informally  this  way) , and  it’s  here  that  you’re  likely 
to  commence  a civil  suit  as  long  as  the  amount  you’re  after  in  damages  is  $4000  or 
less.  For  example,  if  you  lend  your  skis  to  a friend  and  your  friend  ruins  them,  it’s 
here  that  you  can  bring  an  action  to  get  compensation. 


C 

That  is,  if  you  want  to  ruin  your  friendship.Wouldn’t  it  be 
better  just  to  work  things  out  with  your  friend  on  your  own ? 


Absolutely.  Coming  to  a mutually  satisfactory 
arrangement  outside  of  court  is  always  the 
most  advantageous  thing  to  do,  but  it  just  isn’t 
always  possible.  The  courts  are  there  to  help  if 
this  approach  fails. 


Cases  involving  more  than  $4000 — along  with  cases  about  serious  vehicle 
accidents,  land  titles,  breach  of  contract,  and  a few  other  complex  subjects — are 
heard  in  the  next  level  of  courts — the  Court  of  Queen’s  Bench.  This  court  also 
hears  appeals  from  the  Provincial  Courts.  In  other  words,  if  someone  who  loses  a 
case  in  Provincial  Court  believes  there  are  good  grounds  why  the  original  verdict 
shouldn’t  stand,  that  person  can  apply  to  the  Court  of  Queen’s  Bench.  Then  the 
appeal  will  be  heard  at  this  level. 


The  highest  level  of  court  in  Alberta,  the  Court  of  Appeal,  never  hears  trials,  but 
only  appeals  from  lower  courts.  Here  a panel  of  usually  three  judges  listens  to 
lawyers  disputing  points  of  law  that  are  relevant  to  the  cases  in  question  and  rules 
accordingly.  The  only  chance  for  an  appeal  from  this  court  is  to  the  Supreme  Court 
of  Canada.  This  is,  as  the  name  suggests,  the  highest  court  in  the  country.  It’s  a 
national  court,  situated  in  Ottawa,  consisting  of  nine  judges. 
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The  Pre-Trial  Process 


litigation : the 

disputing  of  a 
civil  case  in  court 

litigants:  the 

parties  involved 
in  litigation — 
plaintiff  and 
defendant 

summons:  an 

order  to  a 
defendant  in  a 
civil  case 
requesting  him  or 
her  to  appear  for 
trial 

claim:  a 

document  in  a 
civil  action 
explaining  the 
plaintiff’s  case 

statement  of 
defence:  a 

document 
explaining  a 
defendant’s 
response  to  a 
claim  in  a civil 
suit 


You  now  have  an  idea  of  how  Alberta’s  civil  court  system  is  set 
up.  At  this  point  the  question  becomes,  What  procedures 
must  be  followed  in  bringing  a case  to  court?  The 
procedures  do  vary  somewhat  depending  on  whether 
you’re  going  through  Provincial  Court,  Civil  Division  or 
the  Court  of  Queen’s  Bench.  You’ll  be  examining  both 
processes,  but  the  emphasis  will  be  on  the  simpler 
procedures  involved  in  the  Provincial  Court,  Civil 
Division. 

To  begin,  turn  to  page  268  of  your  text  and  read 
section  10.4  Trial  Procedures  as  far  as,  but  not 
including,  the  title  Civil  Procedure  in  Higher  Courts 
on  page  271.  Skip  page  269.  As  you  read,  watch  in 
particular  for  these  terms: 


• litigation 

• litigants 

• summons 

• claim 


• statement  of  defence 

• counterclaim 

• default  judgement 


When  you’ve  finished  reading,  answer  the  following  questions. 

6.  Explain  what  a minor  who  wishes  to  begin  a civil  action  must  do. 

7.  You  slip  on  a neighbour’s  icy  sidewalk  and  smash  the  laptop  computer  you’re 
carrying.  It  will  cost  about  $2000  to  replace  the  computer,  but  your  neighbour 
refuses  to  discuss  the  matter  with  you  and  won’t  even  open  the  letters  you’ve 
sent  her.  You  decide  to  begin  a case  in  Provincial  Court,  Civil  Division  to  get 
your  money  back.  List  the  steps  you  and  your  neighbour  will  have  to  go 
through  if  your  case  goes  to  trial. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  I. 


counterclaim:  a 

defendant’s  claim 
in  a civil  suit  that 
the  plaintiff  was 
in  fact  at  fault 

default 
judgement:  a 

decision  in  a civil 
case  in  the 
plaintiff’s  favour 
because  the 
defendant  did  not 
dispute  the  claim 

A 


Your  textbook,  remember,  was  written  for  legal  studies  students  across  Canada,  so 
a few  of  the  expression  and  other  details  it  uses  aren’t  precisely  right  for  Alberta 
courts.  Note  the  following  terms  carefully.  In  Alberta’s  Provincial  Court,  Civil 
Division, 

• the  plaintiff’s  summons  is  called  a civil  claim 

• the  defendant’s  statement  of  defence  is  called  a dispute  note 

• if  the  defendant  is  served  with  a civil  claim,  he  or  she  has  twenty  days  to  file  a 
dispute  note  (thirty  days  if  the  claim  is  served  outside  the  province) 
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8.  What  follows  is  a partially  completed  flow  chart  illustrating  the  sequence  of 
steps  that  lead  to  a trial  in  Alberta’s  Provincial  Court,  Civil  Division.  Copy  the 
chart  into  your  notebook  and  fill  in  the  missing  words  and  phrases. 


▼ 

statement  of 
claim:  the 

document  filed  by 
a plaintiff  to 
begin  a civil 
action  in  a higher 
court  (such  as 
Alberta’s  Court  of 
Queen ’s  Bench) 


The  plaintiff  files  a summons,  and  a 
is  prepared. 

I 

The  civil  claim  is  served  on  the  _ 


If  the  defendant  makes  no  response,  the  The  defendant  files  a and 

plaintiff  wins  a judgement.  possibly  a 


The  parties  go  to  trial. 


Compare  your  chart  with  the  one  in  the  Appendix,  Section  3:  Activity  I. 


pleadings:  the 

written 

documents  that 
parties  to  a civil 
suit  exchange  to 
explain  their 
cases 


As  you  might  expect,  things  are  a bit  more  complicated  in  the  Court  of  Queen’s 
Bench,  where  more  complex  cases — usually  with  more  money  involved — are 
heard.  Turn  to  page  271  of  your  textbook  and  read  the  material  beginning  with  the 
heading  Civil  Procedure  in  Higher  Courts.  Read  to  the  end  of  the  page,  paying 
special  attention  to  these  terms: 


examination  for 
discovery:  a pre- 
trial process 
whereby  the 
parties  to  a civil 
suit  disclose 
evidence  to  each 
other  and  reach 
some  agreements 

pre-trial 
conference:  a 

meeting ; taking 
place  before  a 
trial,  of  the 
parties  to  a civil 
action  along  with 
their  lawyers  and 
a judge  to  try  to 
reach  a 
settlement 
without  going  to 
trial 

A 


• statement  of  claim  • examination  for  discovery 

• pleadings  • pre-trial  conference 
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When  you’ve  finished  the  readings,  answer  the  questions  that  follow. 


9.  a.  What  goes  on  during  the  examination  for  discovery? 
b.  What  purpose  does  this  process  serve? 

10.  a.  Why  is  an  out-of-court  settlement  usually  desirable? 

b.  How  can  a pre-trial  conference  increase  the  chances  of  an  out-of-court 
settlement  being  reached? 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  I. 


I don't  get  that  examination  for  discovery  stuff. 
On  TV,  lawyers  are  always  springing  last-minute 
surprises  to  save  their  clients,  but  I don’t  see 
how  that’s  very  likely  if  both  sides  have  to  go 
through  this  process. 


Good  point.Those  eleventh-hour  surprise  witnesses  make 
for  good  drama,  but  it’s  not  the  way  things  really  work. 

The  parties  to  each  side  in  a case  have  to  be  able  to  discover 
what  evidence  the  other  side  is  planning  to  present  so  they 
can  prepare  for  it.  It’s  less  exciting  that  way,  but  it’s  a lot  fairer. 


The  Trial 

You’re  probably  a good  deal  more  familiar  with  the  process  of  the  trial  itself  than 
with  the  exchanging  of  documents  and  other  procedures  that  lead  up  to  the  trial. 
Almost  everyone  has  seen  many  trial  scenes  on  television  and  in  movies.  Of  course 
these  trials  are  usually  criminal  trials  and  they  usually  reflect  American  courtroom 
practice  rather  than  Canadian.  They  also  tend  to  overly  dramatize  things. 
Nevertheless,  they  have  made  most  North  Americans  somewhat  familiar  with  what 
goes  on  in  the  courtroom.  For  that  reason,  you  won’t  spend  much  time  going 
through  courtroom  procedures  in  detail. 

Are  you  familiar  with  the  physical  layout  of  a courtroom?  If  not,  examine  the 
diagram  that  follows;  it  shows  a civil  trial  with  judge  and  six-person  jury.  You’re 
likely  familiar  with  most  of  the  personnel  it  shows.  The  two  you  might  know  less 
about  are  the  court  reporter  and  the  clerk  of  the  court.  The  court  reporter  records 
everything  that’s  said  and  is  prepared  to  read  back  parts  if  necessary.  The  clerk  of 
the  court  is  an  official  responsible  for  administration  of  the  courts.  Normally  this 
person  is  in  charge  of  a staff  who  look  after  the  day-to-day  workings  of  the 
courtroom. 
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11.  Suggest  a reason  for  the  witness  box  being  precisely  where  it  is. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  I. 


To  finish  off  this  activity,  turn  to  page  273  of  your  textbook  and  read  the  section 
entitled  The  Trial.  Then  answer  the  question  that  follows. 

12.  Arrange  the  following  trial  procedures  in  their  proper  order. 

a.  The  judge  or  jury  decides  on  liability. 

b.  The  defendant’s  lawyer  cross-examines  the  witnesses  for  the  plaintiff. 

c.  The  plaintiff’s  lawyer  presents  the  plaintiff’s  case. 

d.  The  defendant’s  lawyer  calls  witnesses. 

e.  If  there’s  a jury,  the  judge  instructs  them  on  the  law. 

f.  The  plaintiff’s  lawyer  cross-examines  the  defendant’s  witnesses. 

g.  The  judge  or  jury  decides  on  damages. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  I. 


And  that’s  your  overview  of  the  pre-trial  and  trial  processes.  In  the  next  activity 
you’ll  have  some  fun  working  with  some  of  the  actual  forms  used  in  commencing  a 
legal  action  in  small  claims  court. 


SO 
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Preparing  Documents  for 
Small  Claims  Court 


Imagine  this  scenario:  Erica  and  Eraldo  are  watching  a movie  in  a local  theatre. 
Suddenly  the  picture  dims  as  a bulb  dies  in  the  projector.  A group  of  people  sitting 
in  the  row  in  front  of  Erica  and  Eraldo  begin  to  hoot  and  throw  things  at  the 
screen.  When  the  situation  isn’t  corrected  within  a few  minutes,  these  people 
become  more  agitated;  finally  Sandra,  who’s  part  of  this  group,  stands  up  to  shout 
at  the  projection  booth.  As  she  swings  around,  her  drink  spills  all  over  Erica’s 
brand  new  leather  jacket.  It  will  cost  Erica  $74.90  to  have  the  coat  cleaned. 

What  can  Erica  do?  Sandra  won’t  even  discuss  the  matter  with  her,  but  Erica  isn’t 
the  type  to  back  down.  She  decides  to  sue  Sandra  for  the  cleaning  cost  in  the  Civil 
Division  of  the  Provincial  Court  of  Alberta. 

On  advice  from  a friend,  Erica  goes  to  the  Civil  Division  office  to  get  the  necessary 
forms.  The  person  at  the  desk  hands  her  a blank  Civil  Claim  form  and  instructs 
her  to  be  sure  to  fill  in 

• her  full  name,  address,  and  telephone  number 

• the  full  name,  address,  and  telephone  number  of  the  defendant 

• the  exact  amount  of  money  she  wants  to  be  awarded 

• precisely  where  and  when  the  problem  occurred 

• an  explanation  of  what  happened  to  bring  about  the  lawsuit 

Erica  was  also  supplied  with  a sample  civil  claim,  which  also  happened  to  involve  a 
damaged  garment.  She  was  to  use  it  as  a model  for  filling  in  her  own  form. 
Following  is  the  sample  she  was  given. 
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Between: 


In  The  Civil  Division  of 
The  Provincial  Court  of  Alberta 


Docket  No. 


Plaintiff 


Defendant 


The  Plaintiff  Claims  from  the  Defendant  $ _ 
The  reasons  for  the  Claim  are:1- 


Civil  Claim 

up  to  $4  000 


, Alberta  on  or  about  the . 


date, 


. day  of  _ 


_and  costs  of  this  action.  The  Claim  arose  : 
t/ 


month, 


On  the,  23d dag,  oft  September,  1997,  in  the,  Citg  oft  Somewhere,  in  the  Province 
oftAdherta,  the  Defendant,  X// Cdeaners  and  Dgers  and/or  one  oft  its  empdogees 
dged  a dress  ftor  the  Pdaintiftft,  and  through  negdigenee  the  dress  was  ruined. 


7111- 11  Avenue 


2222 — 22 Street 


The  Defendant’s  Mailing  Address  is: 

Street  Address  City  Province  Postal  Code  Res.  Phone  Bus.  Phone 


The  Defendant 


having  been  served  with  a Civil  Claim  and  not  having  filed 
a Dispute  Note  and  the  time  for  doing  so  having  expired, 


□ 

□ 


the  Defendant  named  above  is  noted  in  default. 
Judgment  is  entered  in  favor  of  the  Plaintiff  for 
interest  of 
and  costs  of 
for  a total  judgement  of 


Entered  this day  of . 


$ 


$ 


$ 


$ 


At 


a.m. 
p.m.  at . 


Alberta. 


Clerk  of  The  Provincial  Court 


1 Alberta  Justice,  Civil  Claim  (Edmonton:  Department  of  Justice,  Government  of  Alberta,  April  1996).  Form 
reprinted  by  permission. 
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As  you  can  see,  the  plaintiff  doesn’t  fill  in  the  entire  form — only  those  parts 
indicated  on  the  sample.  Note  that  the  description  of  the  incident,  while  written 
here  in  a formal,  legalistic  manner,  doesn’t  go  into  much  detail;  that  will  come  out 
later.  Most  plaintiffs,  filling  out  their  own  forms,  use  a more  informal  style  in 
explaining  their  situations. 

1.  At  the  very  back  of  the  Appendix  of  this  booklet,  in  a section  entitled 

Documents,  you’ll  find  a blank  Civil  Claim  form.  Pretend  you’re  Erica  and  fill  it 
in.  Here  are  a few  more  facts  you  should  know: 

• Erica’s  middle  name  is  Marie  and  her  last  name  is  Osinchuk.  She  lives  at 
9 Gate  Avenue,  Red  Deer,  Alberta  T7P  4K1.  Her  home  phone  number  is 
888-1122.  She  has  no  business  phone. 

• Sandra’s  middle  name  is  Leslie  and  her  last  name  is  Kennedy.  Her 
address  is  88  Greatna  Close,  Red  Deer,  Alberta  TIE  3G8  and  her  phone 
number  is  888-0987. 

• There  are  no  other  defendants  being  named  in  the  suit. 

• Erica  plans  to  call  one  witness  (her  friend,  Eraldo,  who  was  there). 

Make  up  any  other  information  you  might  need,  such  as  dates. 


Compare  your  form  with  the  one  in  the  Appendix,  Section  3:  Activity  2. 


Of  course  every  story  has  two  sides.  Here’s  Sandra’s  version  as  told  to  her  parents. 


I was  watching  a movie  with  three  friends  and  the 
picture  went  almost  black.  My  friends  started 
shouting  for  the  projectionist  to  wake  up  and 
fix  it;  I mean,  we  were  missing  the  best 
part  of  the  show.  When  this  didn’t  work, 
my  friends  threw  stuff  to  get  attention.  I 
stood  up  to  call  to  the  guys  in  the  lobby 
that  there  was  a problem  and  then  this 
girl  behind  me  started  yelling  that  I’d 
spilled  my  pop  on  her  leather  coat.  But  I 
know  I couldn’t  have  because  I’d 
finished  my  drink  and  the  cup  was  on 
the  floor  under  my  seat.  My  bet  is  she 
spilled  her  own  drink  on  herself  and  figured  if 
she  could  put  the  blame  on  me  I’d  have  to  pay 
her  cleaning  bill.  But  my  friends  were  there.  They  saw  everything. 


Once  she’s  served  with  her  Civil  Claim,  Sandra  will  have  to  file  a Dispute  Note  if 
she  wants  to  contest  the  case.  She’ll  receive  a blank  Dispute  Note  form  when 
Erica’s  Civil  Claim  is  served  on  her,  and  she’ll  have  to  file  it  within  twenty  days. 
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2.  In  the  Documents  section  of  the  Appendix  you’ll  also  find  a blank  Dispute  Note 
form.  Pretend  you’re  Sandra  and  fill  it  in.  You  shouldn’t  need  a sample  to  follow 
this  time;  just  apply  what  you  know  and  fill  in  the  form  carefully. 


Compare  your  form  with  the  one  in  the  Appendix,  Section  3:  Activity  2. 


▼ 

garnisheeing: 

taking  money 
under  a court 
order  usually 
from  a bank 
account  or  from 
wages. 


Of  course  there’s  a bit  more  to  commencing  a legal  action  in  a small  claims  court, 
but  on  the  whole  it’s  a fairly  simple  process.  If  you  win  your  case,  you’ll  get  a 
judgement  against  the  defendant,  but  the  court  won’t  collect  the  money  you’re 
awarded.  What  it  does  do  is  allow  you  to  use  certain  remedies  such  as  seizing 
goods  from  the  defendant  or  garnisheeing  his  or  her  bank  account. 

Now  that  you’ve  had  some  practical  experience  with  the  sorts  of  forms  needed  for 
the  Civil  Division  of  the  Provincial  Court,  it’s  time  to  turn  to  a rather  different 
matter.  In  the  next  activity  you’ll  look  at  a few  challenging  issues  in  the  area  of 
negligence  law. 


ACTIVITY  3 

Challenging  Issues 


As  you  worked  through  the  first  two  sections  of  this  module,  you  may  well  have 
questioned  the  wisdom  of  some  of  the  laws  and  practices  you  read  about.  You  may, 
for  example,  have  asked  yourself  whether  it’s  fair  for  the  courts  to  make  operators 
of  lounges  and  taverns  liable  for  damage  done  by  the  negligence  of  customers  who 
drink  too  much;  or  you  may  have  wondered  why,  according  to  common-law 
principles,  a person  should  owe  any  duty  of  care  at  all  to  people  trespassing  on 
their  property. 
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The  fact  is  that  the  law  is  full  of  issues  like  these;  it’s  one  of  the  things  that  make  a 
study  of  the  law  so  interesting.  Because  it  deals  with  people’s  behaviour,  and 
because  people  are  forever  getting  themselves  into  situations  just  a bit  different 
from  anything  in  the  legal  precedents,  the  law  is  always  changing  and  evolving. 
And  as  it  evolves  there  are  always  areas  where  it’s  hard  to  agree  just  what  the  law 
should  be. 


Yeah,  I’ve  noticed  in  a lot  of  cases  I’ve  been 
researching  even  the  judges  disagree.  There 
are  lots  of  split  decisions  in  the  higher  courts, 
and  the  winner  is  simply  the  side  the  majority 
of  judges  agree  with. 


And  when  you  see  something  like  a five-to-four  split 
in  the  Supreme  Court  of  Canada,  it’s  pretty  clear  that 
there  are  strong  reasons  for  supporting  the  other  side 
too.  The  decision  really  could  have  gone  either  way. 


In  this  activity  you’ll  be  looking  at  some  of  the  issues  in  negligence  law  that  are 
currently  challenging  members  of  the  legal  profession. 


The  Size  of  Damages 


One  of  the  issues  challenging  the 
courts  today  in  negligence  law  is 
the  size  of  damage  awards;  this  is 
something  you  looked  at  briefly 
in  Section  2.  There  you  read 
that  a cap  of  $100  000  was  set 
in  1978  by  the  Supreme  Court 
for  damages  for  non-pecuniary 
loss.  This  was  later  raised  to 
$250  000  to  compensate  for 
inflation,  but  still  there  is  no 
ceiling  on  things  like  special 
damages.  Traditionally,  in 
awarding  special  damages, 
the  courts  have  assumed  that 

seriously  injured  plaintiffs  will  need  twenty-four-hour-a-day  home  care  for  the  rest 
of  their  lives,  which  can  result  in  damages  in  the  millions  of  dollars. 
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The  situation  in  the  United  States,  where  plaintiffs  are  frequently  awarded  many 
millions  of  dollars  in  damages,  is  far  more  extreme  than  in  Canada.  Those  in  favour 
of  big  awards  like  this  usually  point  out  the  extraordinary  costs  of  care  that 
accident  victims  require  along  with  the  incalculable  pain  and  suffering — and  loss  ol 
pleasure  in  life — they  often  experience.  Those  opposed  to  awards  like  this  point 
out  that  very  few  people  can  pay  them  and  that  they  destroy  the  lives  of  those  who 
are  expected  to  do  so.  They  also  point  out  that  large  settlements  encourage  people 
to  sue  anyone  they  can  at  the  drop  of  a hat. 

Before  reading  more  about  this  debate,  answer  the  following  questions. 

1.  Do  you  agree  that  there  ought  to  be  a ceiling  on  damages  for  non-pecuniary 
loss?  Explain  your  reasons. 

2.  Do  you  think  there  ought  to  be  a ceiling  on  other  sorts  of  damages?  Back  up 
your  position  with  clearly  presented  reasons. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  3. 


In  answering  questions  1 and 
2,  did  you  think  of  the  role 
liability  insurance  plays  in  all 
this.  Liability  insurance  is 
simply  insurance  coverage 
people  can  buy  that  will  pay 
money  to  others  who  may  be 
harmed  by  their  negligence. 
Automobile  owners  are 
required  to  have  liability 
insurance;  and  homeowners, 
professionals  like  doctors,  and 
organizations  like  municipalities  and  school  boards  normally  have  liability 
insurance.  The  idea,  clearly,  is  that  by  paying  regular  premiums,  those  with 
insurance  will  avoid  the  risk  of  colossal  damage  awards  if  an  accident  occurs. 

Sounds  good,  doesn’t  it?  It  should  solve  everyone’s  problems.  Unfortunately,  when 
things  look  this  good,  there’s  usually  a flaw  somewhere,  and  the  situation  with 
liability  insurance  is  a case  in  point. 


Innovation 


3.  Without  reading  on,  can  you  think  of  any  problems  the  widespread  use  of 
liability  insurance  might  create?  If  so,  explain  what  they  are. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  3. 


The  chief  problem  with  liability  insurance  is  that  it  seems  to  have  encouraged 
juries  to  award  bigger-than-ever  damage  awards;  the  thinking  seems  to  be  that  the 
insurance  companies  can  afford  it.  But  of  course  insurance  companies  get  their 
money  from  the  premiums  insured  people  pay,  so  the  result  has  been  big  hikes  in 
insurance  costs  for  everyone. 
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So  what’s  the  result?  For  one  thing,  professionals  like  doctors  have  been  seriously 
affected.  In  some  communities  in  the  United  States,  doctors  simply  won’t  practise 
certain  types  of  medicine  because  the  insurance  costs  are  too  high.  Delivering 
babies  is  one  of  these  practices.  Some  schools  have  discontinued  popular  sports 
programs  because  the  risk  of  injury  to  players  makes  insurance  costs  prohibitive. 
Believe  it  or  not,  there  are  even  cases  where  the  fire  department  and  police  forces 
of  communities  have  been  shut  down  because  of  insurance  costs. 


So  if,  say,  doctors  don’t  have  insurance,  they  can  be  wiped 
out  in  one  malpractice  case;  but  if  they  do  get  insurance, 
the  cost  can  destroy  them  anyway.  Nice! 


Yeah,  I’ve  heard  of  doctors  who  won’t  even  help 
people  at  accident  scenes  because  they’re  so 
afraid  of  being  sued.  And  people  die  as  a result. 


4.  Now  that  you  have  a better  understanding  of  the  issue  of  escalating  damage 
awards,  pretend  you  have  the  power  to  pass  a law  to  solve  the  dilemma.  Explain 
just  what  you’d  do.  If  you  have  a study  partner,  work  on  this  together. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  3. 


No-Fault  Insurance 


Professionals  and  municipalities  aren’t 
the  only  ones  to  cover  the  risk  of  liability 
to  others  by  buying  insurance. 

Automobile  owners,  as  you  know,  also 
must  have  coverage.  The  idea  is  simple: 
every  vehicle  on  the  road  has  liability 
insurance,  and  if  damage  is  done  due  to 
collision,  the  insurance  company 
covering  the  party  who  the  court  decides 
was  responsible  pays  the  amount 
awarded  to  the  injured  party  in  damages. 

The  result  has  been  that  much  of  the 
litigation  over  automobile  accidents 
these  days  really  involves  one  insurance 
company  taking  the  other  insurance  company  to  court.  Of  course  given  the 
number  of  automobile  accidents  there  are,  you  can  well  imagine  how  much  time, 
money,  and  frustration  is  involved  in  all  these  court  battles. 
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5.  One  solution  to  this  problem  is  no-fault  insurance.  To  learn  more  about  this 
idea,  which  is  being  used  in  several  Canadian  provinces,  read  pages  284  and 
285  of  your  textbook.  When  you’ve  finished,  answer  questions  2,  3,  and  5 on 
page  285. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  3. 


As  you  can  see,  no-fault  automobile  insurance  has  its  pros  and  cons,  but  it’s  an  idea 
that  seems  to  be  spreading;  and,  as  it  does,  it’s  having  an  impact  on  negligence  law. 
Do  you  think  it’s  a system  that  Alberta  ought  to  adopt? 


Parental  Liability 


In  both  Sections  1 and  2 the  responsibility  of  parents  for  torts  committed  by  their 
children  was  touched  upon.  As  you’ve  seen,  parents  aren’t  automatically  liable  for 
their  children’s  torts,  but  they  do  have  the  duty  of  care  of  a reasonably  prudent 
parent  living  in  the  same  community.  In  some  cases,  however,  parents  are  held 
vicariously  liable  for  their  children’s  torts;  this  occurs  when  the  children  are 
engaging  in  inherently  dangerous  adult  activities — such  as  driving  a snowmobile. 

Many  people  believe  that  parents  should  be  strictly 
liable  for  torts  committed  by  their  children.  As  you’ll 
recall,  strict  liability  means  that  a person  is 
automatically  liable  if  someone  is  harmed,  even  if 
there’s  been  no  negligence  at  all.  People  keeping 
wild  animals  are  strictly  liable  for  any  injury 
caused  by  their  animals. 

For  many  people,  this  legal  principle  would 
make  sense.  If  a person  is  injured  by  the 
actions  of  a young  child,  they  maintain,  surely 
that  person  should  be  compensated.  If  the  child 
is  too  young  to  be  responsible,  he  or  she  can’t 
be  blamed,  and  the  child  wouldn’t  be  likely  to 
have  any  money  anyway.  Shouldn’t  the  parents, 
then,  be  liable  for  damages? 


The  counter  argument,  however,  also  makes  sense.  If  parents  take  reasonable  care 
to  make  sure  their  children  don’t  cause  any  foreseeable  damage,  is  it  fair  to  them 
to  penalize  them  for  something  beyond  their  control? 

6.  Take  a side  on  this  issue  and,  in  a one-page  position  paper,  present  your  views 
on  the  subject  of  parental  responsibility  for  their  children’s  torts.  If  you  have  a 
study  partner,  take  sides  and  debate  the  issue. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  3, 
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Hosts’  Liability 


Another  challenging  issue  in  the  area  of  negligence  law  is  that  of  establishments 
that  serve  alcoholic  beverages  for  damage  caused  by  patrons  who  drink  too  much. 
Those  who  support  this  idea  point  out  that  it  will  make  operators  of  such 
establishments  and  their  employees  far  more  careful  about  serving  people  who  are 
becoming  intoxicated;  and  it  will  increase  their  incentive  to  supply  alternative 
transportation  home  for  such  customers.  This  will  save  lives.  Supporters  also  point 
out  that  establishments  who  serve  drinks  are  more  likely  to  have  the  funds  to 
compensate  injured  third  parties  than  are  the  customers  who  caused  the  injuries. 

On  the  other  hand,  opponents  say  all  this  puts  an  unfair  and  unworkable 
responsibility  on  these  operators  and  employees  and  makes  them  responsible  for 
the  negligent  behaviour  of  others.  It  can  even  put  them  out  of  business. 

The  whole  issue  becomes  even  more  interesting  if  you  extend  the  concept  to 
individuals  entertaining  others  in  their  homes.  Imagine  a person  who  has  a guest 
over  for  a social  visit  and  who  serves  that  guest  alcoholic  drinks.  The  host  politely 
offers  more  drinks,  and  the  guest  accepts.  Eventually  the  guest  becomes 
intoxicated  but  decides  to  drive  home  anyway.  On  the  way  the  guest  runs  a red 
light  and  kills  a pedestrian.  Should  the  host  who  served  the  drinks  be  held  liable  in 
part  for  this  occurrence? 


Absolutely!  If  you  get  someone  drunk  in  your  home  and 
allow  that  person  to  operate  a car,  you’ve  acted  irrespon 
and  you  certainly  should  be  liable.  The  damage  was  cleai 
foreseeable  by  any  reasonable  person. 


Yes,  but  in  the  real  world  that  can  be  very  difficult.  I mean, 
this  is  a guest.  Do  you  refuse  guests  if  they  ask  for  refills? 
Can  you  grab  their  car  keys  and  refuse  to  let  them  drive? 
If  you  did,  you  might  not  have  many  friends  soon. 


I disagree!  You’re  doing  them  a real  fa 
them  off!  Besides,  we’re  talking  about 
here!  Personally,  my  solution  is  simply 
at  all.That  solves  the  problem  and  eve 
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V 

contingency  fee: 

a fee  paid  a 
lawyer,  and 
worked  out  before 
the  trial,  that  is  a 
percentage  of  the 
amount  awarded 
the  client 


7.  a.  What  do  you  think?  Should  hosts  in  this  sort  of  situation  be  held  liable? 
Present  your  ideas  in  another  short  position  paper. 

b.  Suggest  steps  hosts  might  take  to  reduce  the  chances  of  their  ever  being 
found  liable  for  harm  done  by  an  intoxicated  guest. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  3. 


Contingency  Fees 

Another  interesting  issue  in  the  area  of  tort  law  is  that  of  contingency  fees. 
Traditionally  in  tort  actions,  the  losing  party  is  required  to  pay  the  legal  fees  and 
court  costs  of  the  winning  side — along  with  whatever  damages  are  awarded.  This 
can  be  ruinous,  and  it  clearly  deters  some  people  from  going  to  court.  Sometimes 
in  long  expensive  cases,  this  problem  is  solved  by  taking  some  of  the  costs  from 
the  damages  awarded  the  plaintiff;  sometimes,  though,  this  leaves  the  plaintiff  with 
little  to  show  for  a winning  case. 

The  contingency-fee  system  is  designed  to  rectify  this  problem.  According  to  this 
system,  now  in  place  across  most  of  the  country,  the  lawyer  for  the  plaintiff  agrees 
before  the  case  on  a percentage  of  the  damages  awarded.  If  the  plaintiff  loses,  the 
lawyer  receives  nothing. 

8.  a Make  a chart  like  the  one  that  follows  and  complete  it  by  listing  as  many 
advantages  and  disadvantages  as  you  can  to  using  a contingency-fee 
system.  Try  to  come  up  with  at  least  two  points  for  each  column. 


CONTINGENCY  FEES 

Advantages 

Disadvantages 

b.  Do  you  think  a contingency-fee  system  is  a good  idea?  Explain  your 
reasons.  If  you  can  think  of  a fairer  way  to  work  out  the  problem  of  fee 
payments,  explain  what  it  is. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  3. 


Of  course  there  are  many  other  issues  currently  challenging  the  legal  experts  in 
the  area  of  negligence  law,  but  the  few  you’ve  looked  at  should  give  you  a feeling 
for  the  sorts  of  debates  that  can  emerge.  Keep  your  eye  on  the  newspapers  and  see 
if  you  can  spot  any  interesting  discussions  going  on.  Negligence  law  is  one  of  the 
most  interesting  legal  area  for  debates  of  this  sort — and  the  issues  that  do  emerge 
usually  affect  almost  everyone  in  one  way  or  another. 
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ACTIVITY  4 


A Law  Career  for  You? 


The  fact  that  you’re  taking  this 
Legal  Studies  course  probably 
indicates  that  you  have  some 
interest  in  issues  related  to  the 
law.  This  might  simply  be  a 
desire  to  learn  a bit  more  about 
legal  matters  to  prepare  yourself 
for  situations  you’re  likely  to 
encounter  throughout  life.  On 
the  other  hand,  it’s  possible  that 
you’re  thinking  of  pursuing  a 
law-related  career,  and  you’re 
trying  to  learn  more  about  the 
opportunities  out  there. 

If  you  fall  into  the  latter 
category,  this  activity  should  be 
of  particular  interest  to  you.  And 
even  if  you’re  not  thinking  of  a 
career  in  this  area,  what  you’ll  be 
doing  in  this  activity  will  help  you  develop  skills  you  can  use  to  research  other 
possible  career  opportunities. 

In  this  activity  you’re  going  to  be  investigating  a career  related  somehow  to  the 
area  of  civil  litigation.  Unlike  the  situation  in  past  activities,  however,  this  time  you 
aren’t  going  to  be  given  much  information:  instead,  you’re  going  to  be  doing  the 
research  and  digging  out  the  information  yourself. 

1.  Before  going  on,  take  a few  minutes  and  try  to  list  as  many  jobs  as  you  can  that 
are  somehow  related  to  the  area  of  civil  law.  Remember,  this  is  civil  law,  not 
criminal  law,  so  don’t  put  down  things  like  police  officer,  Crown  attorney,  or 
parole  officer.  If  you  have  a study  partner,  brainstorm  for  ideas  together. 


Compare  your  list  with  the  one  in  the  Appendix,  Section  3:  Activity  4. 


If  you’re  like  most  people,  when  you  made  your  list  for  question  1 you  thought  of 
occupations  that  could  be  considered  directly  part  of  the  legal  profession.  You 
probably  listed  such  jobs  as  lawyer,  judge,  legal  secretary,  court  reporter,  and 
clerk  of  the  court.  The  fact  is  that  there  are  many  more  jobs  and  careers  related  to 
civil  litigation  than  these,  but  they’ll  give  you  a good  place  to  start. 
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Your  text  has  several  brief  profiles  of  some  law-related  careers  of  this  sort.  Read 
the  following  material;  then  answer  the  question  that  comes  next. 


• pages  2 and  3 (Judge) 

• pages  262  and  263  (Court  Reporter) 

• pages  348  and  349  (Legal  Secretary) 

• pages  550  and  551  (Lawyer) 


2.  In  a paragraph  explain  which  of  these  four  occupations  interests  you  most  from 
a career  perspective.  Consider  such  things  as  your  own  skills  and  aptitudes  as 
well  as  your  personal  likes  and  dislikes. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  4. 


These  are  some  of  the  obvious  legal  professions,  but  there  are  others.  For 
example,  there  are  the  people  who  keep  the  court  system  running.  What  follows  is 
a brief  overview  of  a few  of  the  positions  that  help  in  the  smooth  running  of  the 
court  system.  Some  of  them  you’ve  already  encountered;  others  will  be  new. 

• The  clerk  of  the  court , often  called  the 
administrator,  is  responsible  for  the 
administration  of  the  courts  and  court- 
related  services  in  Alberta. 

The  administrator  is  in  charge  of  a large 
staff  of  clerical  people,  court  reporters, 
judicial  clerks,  and  other  court  officials 
who  assist  in  carrying  out  the  duties  of 
this  office. 

• The  judicial  or  court  clerks  are  officers  of 
the  court  who  assist  the  administrator  in  the 

administration  of  the  courts.  Their  duties  vary  according  to  the  level  of  court 
in  which  they  function.  Generally,  they  have  some  clerical  duties,  some 
administrative  duties,  and  some  courtroom  duties.  In  the  courtroom  they  call 
the  court  to  order,  swear  in  witnesses,  record  the  judge’s  findings,  assist  the 
presiding  judge,  if  required,  and  so  on. 

The  other  court  duties  of  the  judicial  clerks  are  quite  varied.  Their  duties 
include  the  examination  of  documents  related  to  court  proceedings  before 
they  are  filed  with  the  court.  For  example,  in  the  office  of  the  Civil  Division  of 
the  Provincial  Court,  Civil  Division  the  judicial  clerk  will  look  over,  and  even 
help  to  correct,  civil  claims  before  they  can  be  filed.  The  clerk  is  also 
responsible  for  correctly  numbering,  dating,  and  filing  the  documents  which 
become  part  of  the  court  record.  There  is  a fee  for  filing  documents  with  the 
court  and  the  clerk  is  responsible  for  collecting  these  fees.  The  clerk  also 
receives  payments  of  claims  and  judgements.  In  general,  judicial  clerks  assist 
the  public  by  providing  information  related  to  any  court  proceedings  in  which 
the  individuals  are  involved. 


62 


SECTION  3:  Procedures,  Issues,  and  Careers 


Office  duties  of  the  judicial  clerk  include  typing,  filing,  preparation  of  files  for 
court  sittings,  answering  telephone  enquiries,  and  compiling  court-related 
statistics. 

• Court  reporters  are  officers  of  the  court.  They’re  present  in  the  courtroom 
during  trials  to  make  a word-for-word  record  (transcript)  of  the  proceedings. 
There’s  also  a tape  recording  made  of  the  proceedings  to  ensure  accuracy. 

Court  reporters  also  record  the  proceedings  at  the  pre-trial  hearing — the 
examination  of  discovery.  As  well,  they  may  be  required  to  record  other 
proceedings  before  a court  or  a judge  and  any  oral  examinations  under  oath. 

Although  the  general  public  has  little,  if  any,  contact  with  court  reporters, 
they’re  very  much  in  evidence  at  any  court  proceeding.  As  you’ve  seen,  court 
reporters  sit  in  front  of  the  judge’s  bench  next  to  the  judicial  clerk. 

• The  court  administrator  is  also  the  sheriff,  but  in  practice  most  of  the 
sheriff’s  responsibilities  are  carried  out  by  the  assistant  sheriff  ’and 
supporting  officers.  The  major  responsibilities  of  the  sheriff  include 

- seizing  goods  and  monies 

- keeping  safe  custody  of  anything  seized 

- controlling  the  development  and  attendance  of  juries 

- supervising  the  distribution  of  monies  paid  into  court 

- authorizing  the  sale  of  seized  goods 

- ensuring  the  protection  of  creditors’  and  debtors’  rights 

In  addition  to  these  functions,  the  sheriff  also  has  certain  administrative 
duties  associated  with  the  court  proceedings. 

• The  bailiffs , or  sheriff’s  officers,  are  responsible  for  assisting  the  sheriff. 
These  officers  personally  serve  documents  according  to  the  requirements  of 
the  Rules  of  Court  of  Alberta  and  other  legislation  specifically  related  to  any 
matter  at  hand.  For  example,  a sheriff’s  officer  is  often  called  upon  to 
personally  serve  on  the  defendant  a statement  of  claim. 

Seizing  goods  as  directed  by  the  assistant  sheriff  is  also  a major 
responsibility  of  a bailiff.  For  example,  when  someone  has  defaulted  in  car 
payments,  the  creditor  can  enlist  the  assistance  of  the  sheriff’s  office  to 
repossess  the  vehicle. 

Another  major  function  of  a bailiff  is  related  to  jury  trials.  The  jury’s  security 
is  the  responsibility  of  the  sheriff,  so  the  sheriff’s  officers  are  called  upon  to 
attend  upon  and  guard  the  jury. 

• The  court  orderlies  are  responsible  for  security  within  the  civil  court,  in 
particular  the  Court  of  Queen’s  Bench  and  Court  of  Appeal. 

Other  duties  of  court  orderlies  include  assisting  the  public  who  come  to  the 
court  house,  conducting  tours  of  the  court  house,  and  explaining  the 
operation  of  the  court  system  to  interested  groups. 
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Of  course  the  net  can  be  cast  much  broader  than  this;  as  mentioned  before,  there 
are  many  people  whose  jobs  are  somehow  related  to  civil  litigation  even  though 
they  aren’t  directly  in  the  “legal”  profession.  Here  are  four  examples  to  give  you 
the  idea: 

• Insurance  adjusters  are  employed  by  insurance  companies.  It’s  their  job  to 
investigate  claims  people  make  on  their  insurance  policies  and  to  work  out 
the  amount  of  money  they’re  owed  to  cover  the  losses  claimants  sustained. 
For  instance,  if  someone’s  hurt  in  a car  accident  and  a claim  is  made,  the 
adjuster  might  examine  records  and  reports  of  the  accident,  talk  with  the 
claimant,  interview  witnesses,  talk  with  doctors,  and  so  on.  Since  situations 
like  this  often  end  up  in  court,  adjusters  can  easily  become  involved  in 


• Have  you  ever  wondered  who  figures  out  how  much  an  individual  should  pay 
an  insurance  company  in  monthly  premiums?  This  job  is  part  of  the  duties  of 
actuaries.  Actuaries  are  highly  skilled  professionals  who  work  out  the 
complex  mathematical  calculations  that  involve  risk,  rates,  premiums,  and  so 
on.  Since  liability  insurance  plays  so  important  a role  in  civil  litigation,  the  job 
of  the  actuary  is  connected  to  the  legal  world  more  closely  than  many  people 
might  suspect. 

• Another  occupation  that’s  related  to  civil  law  is  that  of  the  consumer  advocate. 
This  is  a broad  term  that  covers  anyone  involved  in  working  to  protect 
consumers’  rights.  They  might  be  involved  in  drafting  legislation,  advising 
consumers  on  the  rights  and  the  legal  remedies  available  to  them,  or  working 
for  higher  standards  of  care  for  manufacturers  and  retailers. 

• Environmental  activists  work  in  many  ways  to  protect  our  physical 
environment.  If  a company  producing  hazardous  chemicals  spills  toxic 
materials,  for  example,  and  people  or  their  possessions  are  harmed  as  a 
result,  negligence  suits  will  be  in  order.  Environmental  activists  can  play  an 
important  role  in  this  sort  of  situation. 


litigation. 
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This  is  a very  brief  list,  but  it  should  give  you  the  idea.  It’s  surprising  how  many 
occupations  relate  in  some  way  to  civil  litigation. 


The  Job  Profile 


f 

7b  profile:  a 

oncise 

'escription  of  the 
duties  and 
Requirements  of  a 
fecific 
\ccupation 


You’re  going  to  be  asked  shortly  to  select  one  occupation  that’s  somehow  related 
to  civil  litigation.  You  can  pick  a job  that’s  directly  in  the  legal  area  or  one  that 
somehow  connects  more  broadly  with  it.  You  needn’t  stick  to  occupations 
discussed  in  this  section,  but  if  you  choose  something  else,  be  sure  you  can 
explain  clearly  the  relationship  it  has  with  civil  law. 

Once  you’ve  picked  your  job,  you’re  to  research  it  and  develop  a job  profile  for  it 
(the  research  process  will  be  discussed  shortly).  A job  profile  is  a concise 
summary  of  an  occupation  that  describes  its  important  aspects.  Your  job  profile 
will  be  divided  into  eight  sections  for  easy  reference.  What  follows  is  a description 
of  these  sections. 

• Job  title:  This  is  self-explanatory.  Simply  indicate  the  precise  name  of  the 
position. 


• Duties:  Explain  here  what  a person  in  this  position  actually  does. 

• Working  conditions:  Here  you  should  discuss  things  like  the  kinds  of  hours 
that  are  required  in  the  position,  whether  the  job  involves  working  in  an 
office,  travelling,  going  to  court,  and  so  on,  and  other  important  or  unusual 
aspects  of  the  job’s  demands. 

• Skills  and  aptitudes:  In  this  section  try  to  outline  what  personal  qualities  a 
person  should  have  for  this  position  and  what  abilities  he  or  she  should 
possess  to  do  the  job  well.  For  example,  does  the  job  require  good 
communications  skills?  mathematical  ability?  a talent  for  working  under 
pressure?  an  ability  to  work  well  with  others? 

• Education:  Here  explain  the  minimum  level  of  schooling  a person  filling  the 
position  must  have.  High  School?  College  or  university?  If  the  latter,  what 
degrees  are  necessary? 
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Task  Management 


• Experience:  In  this  part  you  should  indicate  in 

general  terms  the  background  and  experience  a 
person  is  normally  expected  to  have  to  fill  the 
position.  For  example,  a judge  must  have  spent 
a good  many  years  working  as  a lawyer,  while 
a court  orderly  clearly  needs  relatively  little 
experience.  ^ 

• Career  path:  Finally,  in  this  section  point  out  at  least  one  other  job  that  you 
might  move  into  from  the  one  you’re  describing.  This  will  be  easier  in  some 
cases  than  in  others,  but  do  try  to  indicate  a possible  career  path  for  someone 
in  this  position. 

• Salary  range:  Here  simply  state  the  range  of  salary  a person  in  this  line  of 
work  could  expect  to  receive. 


Doing  the  Research 

If  you’re  attending  school,  your  Legal  Studies  teacher  or  your  guidance  counsellor 
is  the  person  to  go  to  first  for  help  with  your  research;  he  or  she  should  be  able  to 
refer  you  to  sources  that  will  give  you  the  information  you’re  after.  Alternatively, 
your  school  or  community  library  should  have  relevant  material;  ask  your  librarian 
for  help.  If  you  have  access  to  the  Internet,  that’s  another  source  you  can  use. 

Of  course  the  best  way  to  get  information  is  to  speak  with  someone  who’s  actually 
doing  the  job  you’re  interested  in.  Once  you’ve  decided  on  the  job  you’re  going  to 
investigate  and  learned  a bit  about  it,  you  might  consider  trying  to  contact 
someone — in  person  or  over  the  phone — who  does  that  job  and  find  out  firsthand 
just  what  the  job  involves.  If  you’re  studying  in  a classroom  situation,  your  teacher 
or  learning  facilitator  should  be  able  to  help  you  arrange  an  interview.  If  you’re  a 
distance  education  student,  you  may  have  to  do  more  on  your  own. 
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Some  students  find  it  difficult  to  make  contact  of  this 
sort,  but  if  you  phone  someone,  politely  identify 
yourself  as  a Legal  Studies  student  and  explain  the 
purpose  of  the  interview,  most  people  will  be  more 
than  willing  to  give  you  a few  minutes  of  their  time — 
either  over  the  phone  or  in  person  at  a time  you  can 
arrange.  And  always  remember,  interviewing 
someone  is  an  entirely  optional  part  of  your  research. 

If  you’re  uncomfortable  with  the  idea  of  conducting 
an  interview,  the  following  pointers  should  help. 

• Prepare  beforehand.  Have  all  the  questions  you  want  to  ask  written  down  in  a 
logical  order.  Concentrate  on  questions  that  are  specific  to  the  job  you’re 
investigating. 

• When  you  arrange  the  interview,  try  to  find  a time  when  your  interviewee 
isn’t  usually  very  busy.  You’ll  be  able  to  get  much  better  information  if  he  or 
she  isn’t  rushing  to  get  back  to  work. 

• If  you’re  conducting  the  interview  in  person,  be  sure  to  dress  appropriately.  A 
well-groomed,  professional  appearance  will  make  people  take  you  more 
seriously  and  be  more  willing  to  give  you  their  time.  Always  leave  the  best 
impression  possible. 

• Keep  your  questions  on  a professional  level.  Asking  questions  that  are  too 
personal,  such  as  exactly  how  much  money  a person  makes,  may  make  the 
interviewee  uncomfortable,  and  you’ll  end  up  ruining  the  mood  of  your 
interview  (you’ll  have  to  get  this  sort  of  information  elsewhere) . If  you  see 
that  something’s  making  the  person  uncomfortable,  move  on  to  something 
else. 

• Listen  carefully,  and  take  notes. 

If  you  wish  to  record  the 
interview  on  audiotape,  be  sure 
to  get  permission  first  from 
your  interviewee. 

• Keep  the  interview  down  to  a 
reasonable  time — maybe  ten  to 
fifteen  minutes.  Tell  your 
interviewee  how  long  the  talk 
will  last  and  be  sure  you  keep 
to  that  time  frame. 

• Thank  your  interviewee  when  the  discussion  is  over.  Following  up  with  a 
brief  thank-you  note  a few  days  later  is  a very  nice  touch. 
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Constructing  the  Profile 

[gF0grS  3.  Now  you’re  ready  to  do  your  research  and  construct  your  job  profile.  Use  the 

job-profile  format  illustrated  here  for  your  chosen  occupation. 

Job  Title:  

Description  of  Duties:  


Working  Conditions: 


Skills  and  Aptitudes: 
Education:  


Experience: 
Career  Path: 


Salary  Range: 


Compare  your  job  profile  with  the  one  in  the  Appendix,  Section  3:  Activity  4. 
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This  activity  probably  required  considerable  time  on  your  part,  especially  when  it 
came  to  finding  the  information  you  needed.  If  you’re  the  kind  of  person  who  finds 
it  difficult  to  approach  people  you  don’t  know,  it  may  have  required  a bit  of  courage 
too  if  you  conducted  an  interview.  However,  consider  it  time  and  effort  well  spent. 
Not  only  did  you  learn  about  specific  jobs  in  the  area  of  civil  litigation  that  might 
appeal  to  you,  but  you’ll  find  the  process  you  went  through  to  be  a useful  one  for 
researching  any  job  that  may  be  of  interest,  no  matter  what  line  of  work  it’s  in.  Be 
sure  to  keep  it  in  mind  as  you  consider  your  career  options. 


FOLLOW-UP  ACTIVITIES 


If  you  had  difficulties  understanding  the  concepts  in  the  activities,  it’s 
recommended  that  you  do  the  Extra  Help.  If  you  have  a clear  understanding  of  the 
concepts,  it’s  recommended  that  you  do  the  Enrichment. 


There  are  three  levels  of  courts  in  Alberta.  Appeals  from  the  highest  court  in  the 
province  go  to  the  Supreme  Court  of  Canada — if  the  justices  of  the  Supreme  Court 
agree  to  hear  the  appeal  (in  the  case  of  a split  decision  in  the  Court  of  Appeal,  the 
right  to  go  to  the  Supreme  Court  is  automatic).  Very  few  cases  get  this  high; 
normally  they’re  cases  in  which  important  points  of  law  are  at  stake. 

1.  Here’s  a diagram  of  Alberta’s  court  system — along  with  the  Supreme  Court  of 
Canada.  Draw  a similar  diagram  and  label  the  boxes  with  the  names  of  the 
appropriate  courts.  Try  not  to  look  back  to  Activity  1. 
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It’s  important  for  litigants  using  the  civil-court  system  to  follow  the  correct 
processes  and  procedures.  The  following  question  will  test  your  knowledge  of  a 
few  basics  in  this  area. 

2.  Match  the  following  terms  with  the  appropriate  definitions. 


a. 

civil  claim 

f. 

examination  for  discovery 

b. 

dispute  note 

g. 

counterclaim 

c. 

default  judgement 

h. 

statement  of  claim 

d. 

summons 

i. 

pre-trial  conference 

e. 

pleadings 

i.  a document  explaining  a defendant’s  response  to  a claim  in  a civil  suit 

ii.  an  order  to  a defendant  in  a civil  case  requesting  him  or  her  to  appear  for 
trial 

iii.  the  document  filed  by  a plaintiff  to  begin  a civil  action  in  a higher  court 
such  as  Alberta’s  Court  of  Queen’s  Bench 

iv.  a meeting  of  the  parties  to  a civil  action  along  with  their  lawyers  and  a 
judge  to  try  to  reach  a settlement  without  going  to  trial 

v.  the  written  document  that  parties  to  a civil  suit  exchange  to  explain  their 
cases 

vi.  a defendant’s  claim  in  a civil  suit  that  the  plaintiff  was  in  fact  at  fault 

vii.  a decision  in  a civil  case  in  the  plaintiff’s  favour  because  the  defendant 
has  not  disputed  the  claim 

viii.  a pre-trial  process  whereby  the  parties  to  a civil  suit  disclose  evidence  and  | 
reach  some  agreement  (also  called  simply  discovery) 

ix.  the  name  used  for  a plaintiff’s  summons  in  the  Civil  Division  of  the 
Provincial  Court  of  Alberta 


3. 


Identify  the  following  statements  as  true 

a.  In  Alberta  the  ceiling  for  claims  in 
Small  Claims  Court  is  $4000. 

b.  In  Provincial  Court,  Civil  Division 
litigants  are  normally  represented  by 
a lawyer. 

c.  A case  involving  a serious  motor- 
vehicle  accident  will  likely  be  heard 
in  the  Court  of  Queen’s  Bench. 
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d.  Higher  courts,  in  which  there  are  panels  of  judges,  sometimes  issue  split 
decisions. 

e.  A minor  wishing  to  sue  someone  must  be  represented  in  court  by  an  adult. 

f.  People  who  receive  a summons  or  claim  have  no  choice  but  to  defend 
themselves  in  court. 

g.  Technically  a defendant’s  counterclaim  is  not  part  of  the  pleadings. 

h.  Both  parties  to  a civil  action  must  disclose  all  relevant  documents  during 
the  examination  for  discovery. 

i.  The  judge  who  will  try  a case  is  the  person  who  presides  over  the  pre-trial 
conference. 

j.  During  a civil  trial,  the  defendant’s  witnesses  are  called  before  the 
plaintiff’s  witnesses  are  cross-examined. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Extra  Help. 


One  of  the  things  that  make  negligence  law  so  interesting  is  the  ever-changing 
parade  of  issues  that  challenge  our  legal  experts.  As  society  changes,  technology 
advances,  and  values  and  attitudes  are  modified,  new  social  issues  constantly 
emerge,  and  lawmakers  must  deal  with  them.  The  development  and  rapid 
expansion  of  motorized  transportation  over  the  last  century  has  given  rise  to  the 
specialized  area  of  negligence  law  governing  motor-vehicle  liability.  But  the 
escalating  number  of  claims  from  motor-vehicle  accidents  along  with  the 
increasing  size  in  damage  awards  and  the  corresponding  rise  in  insurance  costs 
has  created  problems  for  the  courts  and  motorists  alike. 
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4.  One  proposed  solution  for  some  of  the  problems  in  the  area  of  motor-vehicle 
liability  is  no-fault  insurance.  In  a couple  of  paragraphs  explain  what  no-fault 
insurance  is  and  identify  some  of  its  pros  and  cons. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Extra  Help. 


Task  Managemen 


Enrichment 




Do  one  or  more  of  the  following. 

1.  Turn  to  page  318  of  your  textbook 
and  read  the  material  under  the 
heading  Researching  an  Issue.  It 
discusses  the  issue  of  medical 
malpractice  (or  medical  negligence) . 

Research  this  issue  in  your  library 
and/ or  on  the  Internet.  If  you  have  a 
study  partner,  take  sides  and  debate 
the  issue;  if  you’re  working  alone, 
prepare  a short  position  paper 
outlining  your  own  point  of  view. 

2.  An  issue  in  the  area  of  negligence 
law  that  has  been  very  much  before 
the  public  eye  in  the  1990s  is  that  of 
contaminated  blood.  Many  recipients 
of  blood  transfusions  received  blood 
contaminated  with  the  germs  that 
cause  deadly  diseases  like  AIDS.  The  question  must  be  asked  as  to  just  who 
had  the  duty  of  care  in  this  situation  and  what  that  duty  was. 

a.  Turn  to  pages  312  and  313  of  your  textbook  and  read  the  material 
presented  there  on  this  issue.  Then  answer  questions  1 and  3 that  come 
after  it. 

b.  If  you’re  interested  in  the  contaminated  blood  issue,  do  some  research  into 
it  and  see  what  you  can  come  up  with.  Your  librarian  should  be  able  to  help 
you  find  a great  deal  of  information  in  magazines  and  newspapers.  Write  up 
your  findings  in  a brief  report,  along  with  your  own  views  on  where  liability 
should  lie  and  what  restitution  is  fair. 

3.  If  you’re  interested  in  investigating  important  legal  cases  that  set  precedents 
for  Canadian  courts  to  follow,  and  if  you  have  access  to  the  Internet,  you  should 
try  accessing  the  website  for  the  Supreme  Court  of  Canada.  At  the  time  at 
which  this  course  was  being  produced,  the  address  was  http:// 
www.droit.umontreal.ca/doc/csc-scc/en/index.html. 
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When  you  find  it,  click  on  Supreme  Court  rulings  from 
1933  to  1997.  A good  negligence  case  dealing  with  a 
challenging  issue  you’ve  thought  about  is  Stewart  v. 

Pettie,  in  Volume  1 of  the  1995  cases.  This  case  is 
presented  on 

page  317  or  your  textbook  (referred  to  as  Stewart  v. 

Hattie) ; but  if  you  go  through  the  entire  Supreme  Court 
decision,  you’ll  get  a much  better  understanding  not  only 
of  what  the  case  involves  but  also  of  how  the  Supreme  Court  makes  its  rulings. 
(Note  that  the  Supreme  Court  rulings  are  lengthy  documents;  be  prepared  to 
do  some  serious  reading.) 

a.  Why  did  the  Supreme  Court  decide  that  the  Mayfield  Inn  wasn’t  liable? 

b.  Do  you  agree  with  this  ruling?  Explain  why  or  why  not. 

If  you’d  like  to  learn  more  about  the  procedures  involved  in  bringing  actions  in 
Alberta’s  civil  court  system,  there  are  a variety  of  sources  you  can  turn  to  for 
information.  Here  are  two  such  sources  that  are  easy  to  access: 

• The  Department  of  Justice  puts  out  booklets  explaining  the  steps  involved 
in  utilizing  the  court  system.  For  example,  people  thinking  of 
commencing  an  action  in  Small  Claims  Court  will  find  that  the  booklet 
From  Provincial  Court  Civil  Division  to  Collecting  Your  Judgment  in 
Alberta  will  take  them  through  the  process  step-by-step  in  easy-to- 
understand  language.  This  booklet  is  available  at  all  Provincial  Court, 

Civil  Division  offices,  or  it  can  be  obtained  by  contacting  this  address: 

Department  of  Justice 
Communications  Branch 
3rd  Floor,  Bowker  Building 
9833  - 109  Street 
Edmonton,  Alberta 
T5K  2E8 

Telephone:  (403)  427-8530 

• Calgary  Legal  Guidance  offers  a very  useful  service  to  Albertans  called 
Dial-A-Law.  From  anywhere  in  the  province  people  can  phone  up  free  of 
charge  and  access  a recorded  practical  presentation  on  a wide  variety  of 
legal  issues.  If  you  live  in  Calgary,  the  number  to  call  is  234-9022.  If  you 
live  elsewhere  in  the  province,  dial  1-800-332-1091.  Some  topics  related  to 
the  material  in  this  section  that  you  might  want  to  listen  to  are 

- 316  Civil  Trial  Procedure  - 323  Civil  Division  Trial 

- 317  The  Court  System  - 324  Civil  Division  Appeals 

- 321  Civil  Division — What  Is  It?  - 907  Statement  of  Claim 

- 322  Starting  a Civil  Division  Action 

There  are  many  other  topics  covered  in  the  Dial-A-Law  series  that  might 
interest  you.  Remember,  however,  that  this  service,  while  offered  free  of 
charge,  costs  money  to  maintain,  use  it  only  if  you’re  serious  about 
obtaining  legal  information  on  specific  topics. 
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5.  If  you’d  like  to  learn  a bit  more  about  bringing  a legal  action  in  Small  Claims 
Court,  watch  the  fifteen-minute  videotape  Small  Claims  Court , part  of  the 
ACCESS  series  You  and  the  Law.  This  tape  will  show  you  more  of  the  processes 
involved  in  using  small  claims  court,  but  remember  that  it’s  a few  years  old  and 
some  things  have  changed — for  instance,  the  name  of  the  court  and  the  ceiling 
for  claims  made  in  cases  bought  there. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Enrichment. 


CONCLUSION 


You’ve  covered  a lot  of  ground  in  this  section.  First,  you  investigated  some  of  the 
basic  procedures  and  processes  involved  in  bringing  a civil  action  to  court,  and  you 
practised  filling  in  two  of  the  documents  involved.  You  then  turned  your  attention 
to  the  matter  of  important  issues  currently  challenging  the  legal  profession  in  the 
area  of  negligence  law.  Finally,  you  looked  at  a few  professionals  related  to  the  area 
of  civil  law,  and  you  researched  one  that  interested  you.  You  should  now  know  a 
good  deal  more  about  negligence  law;  you’ve  learned  some  of  the  nuts  and  bolts  of 
civil  procedure  and  you’ve  exercised  your  mind  on  difficult  issues.  And  if  by  any 
chance  you’re  thinking  of  a legal  career,  you  should  be  farther  along  the  road  to 
discovering  whether  this  might  be  the  right  move  for  you. 


ASSIGNMENT 

Turn  to  your  Assignment  Booklet  and  do  the  assignment  for  Section  3. 


74 


SECTION  3:  Procedures,  Issues,  and  Careers 


MOD 
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M M A R Y 


And  that  pretty  well  wraps  up  your  work  on  negligence  law — an  area  of  the  law  that 
can  affect  almost  anyone  at  any  time.  You  don’t  have  to  deliberately  try  to  harm 
anyone  or  break  a law  to  find  yourself  caught  up  in  a negligence  suit.  For  this 
reason,  it’s  important  for  people  to  be  aware  of  their  responsibilities  to  other 
people  whose  lives  they  might  somehow  affect  so  they  can  take  the  steps 
necessary  to  minimize  the  chances  of  ever  being  held  liable  for  harm  to  another. 

Not  only  is  negligence  law  important  to  know  about — it’s  also  interesting,  in  most 
people’s  opinions  anyway.  First-year  law  students  almost  always  enjoy  their  studies 
in  negligence  more  than  most  of  their  courses;  it’s  a part  of  the  law  that  seems 
particularly  relevant,  topical,  and  close  to  people’s  lives.  If  you’ve  enjoyed  your 
studies  in  the  law  of  negligence,  try  to  keep  up  the  habit  of  following  negligence 
cases  as  they  appear  in  the  news;  it’s  a habit  that  will  keep  you  informed  while 
continuing  to  provide  a never-ending  source  of  interest. 
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COURSE  SURVEY  FOR  NEGLIGENCE  (LGS  3040) 


After  you  have  completed  the  assignments  in  this  module,  please  fill  out  this  questionnaire  and  mail  it  to  the 
address  given  on  the  last  page.  This  module  is  designed  in  a new  distance  learning  format,  so  we  are 
interested  in  your  responses.  Your  constructive  comments  will  be  greatly  appreciated,  as  future  course 
revisions  can  then  incorporate  any  necessary  improvements. 

Name  Age  □ under  19  □ 19  to  40  □ over  40 

Address  File  No.  

Date  


Design 

1 . The  Student  Module  Booklet  contains  a variety  of  self-assessed  activities.  Did  you  find  it  helpful  to  be  able 
to  check  your  work  and  have  immediate  feedback? 

□ Yes  □ No  If  yes,  explain. 


2.  Were  the  questions  and  directions  easy  to  understand? 
□ Yes  □ No  If  no,  explain. 
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3.  Each  section  contains  Follow-up  Activities.  Which  type  of  Follow-up  Activity  did  you  choose? 

□ mainly  Extra  Help 

□ mainly  Enrichment 

□ a variety 

□ none 

Did  you  find  these  activities  beneficial? 

□ Yes  □ No  If  no,  explain. 


4.  Did  you  understand  what  was  expected  in  the  Assignment  Booklet? 
□ Yes  □ No  If  no,  explain. 


5. 


6. 


The  course  materials  were  designed  to  be  completed  by  students  working  independently  at  a distance.  Were 
you  always  aware  of  what  you  had  to  do? 

□ Yes  □ No  If  no,  provide  details. 


This  distance  learning  course  may  include  an  assortment  of  drawings,  photographs,  and  charts, 
a.  Did  you  find  the  visuals  in  this  course  helpful? 

□ Yes  □ No  Comment  on  the  lines  below. 


b.  Did  you  find  the  variety  of  visuals  in  this  course  motivating? 
□ Yes  □ No  Comment  on  the  lines  below. 
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7.  Suggestions  for  audiocassette,  videocassette,  and  computer  activities  may  have  been  included  in  the  course. 
Did  you  complete  these  media  activities? 

□ Yes  □ No  Comment  on  the  lines  below. 


Only  students  enrolled  in  a Junior  High  course  need  to  complete  the  following  question. 

8.  The  Student  Module  Booklet  may  have  directed  you  to  work  with  your  learning  facilitator.  How  well  did 
you  work  as  a team? 

Student’s  comments:  


Learning  facilitator’s  comments: 


Course  Content 

1.  Was  enough  detailed  information  provided  to  help  you  learn  the  expected  skills  and  objectives? 
□ Yes  □ No  Comment  on  the  lines  below. 


2.  Did  you  find  the  work  load  reasonable? 
□ Yes  □ No  If  no,  explain. 
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3.  Did  you  have  any  difficulty  with  the  reading  level? 
□ Yes  □ No  Please  comment. 


4.  How  would  you  assess  your  general  reading  level? 

□ poor  reader  □ average  reader  □ good  reader 

5.  Was  the  material  presented  clearly  and  with  sufficient  depth? 

□ Yes  □ No  If  no,  explain. 

General 

1.  What  did  you  like  least  about  the  course? 

2.  What  did  you  like  most  about  the  course? 

Additional  Comments 

Legal  Studies  3040  4 Course  Survey 


Only  students  enrolled  with  the  Alberta  Distance  Learning  Centre  need  to  complete  the  remaining 
questions. 

1 .  Did  you  contact  the  Alberta  Distance  Learning  Centre  for  help  or  information  while  doing  your  course? 

□ Yes  □ No  If  yes,  approximately  how  many  times?  

Did  you  find  the  staff  helpful? 

□ Yes  □ No  If  no,  explain. 


2.  Were  you  able  to  fax  any  of  your  assignment  response  pages? 

□ Yes  □ No  If  yes,  comment  on  the  value  of  being  able  to  do  this. 


3.  If  you  mailed  your  assignment  response  pages,  how  long  did  it  take  for  their  return? 


4.  Was  the  feedback  you  received  from  your  correspondence  or  distance  learning  teacher  helpful? 
□ Yes  □ No  Please  comment. 


Thanks  for  taking  the  time  to  complete  this  questionnaire.  Your 
l feedback  is  important  to  us.  Please  return  this  questionnaire  to 
| the  address  on  the  right. 

If  you  are  enrolled  at  the  Alberta  Distance  Learning  Centre  and 
will  be  mailing  your  Assignment  Booklet  to  ADLC,  you  may 
s return  this  questionnaire  with  the  Assignment  Booklet. 


Instructional  Design  and  Development 
Learning  Technologies  Branch 
Box  4000 
Barrhead,  Alberta 
T7N  1P4 
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Glossary 


civil  law:  the  area  of  law  dealing  with 
individuals’  relations  with  each  other 

claim  a document  in  a civil  action  explaining 
the  plaintiff’s  case 

common  law:  the  body  of  law  that  gradually 
developed  in  English  courts  based  on  judges’ 
decisions 

contingency  fee:  a fee  paid  a lawyer,  and 
worked  out  before  the  trial,  that  is  a 
percentage  of  the  amount  awarded  the  client 

contributory  negligence:  negligent  behaviour 
on  the  plaintiff’s  part  that  contributed  to  his 
or  her  loss 

counterclaim:  a defendant’s  claim  in  a civil  suit 
that  the  plaintiff  was  in  fact  at  fault 

Crown  attorney:  the  prosecutor  in  a criminal 
case 

damages:  money  awarded  to  a plaintiff  by  a 
court  to  compensate  for  a wrong  suffered 

default  judgement:  a decision  in  a civil  case  in 
the  plaintiff’s  favour  because  the  defendant 
did  not  dispute  the  claim 

defendant:  the  party  being  sued  in  a civil  court 
case;  the  party  charged  in  a criminal  case 

duty  of  care:  a responsibility  not  to  cause  harm 
to  others 

examination  for  discovery:  a pre-trial  process 
whereby  the  parties  to  a civil  suit  disclose 
evidence  to  each  other  and  reach  some 
agreements 

foreseeability  the  ability  of  a “reasonable 
person”  to  expect  the  effects  his  or  her 
actions  would  likely  have 


garnisheeing:  taking  money  under  a court 
order — usually  from  a bank  account  or  from 
wages 

general  damages:  money  awarded  a plaintiff  to 
compensate  for  suffering,  loss  of  enjoyment, 
and  future  financial  loss 

infant:  minor  (someone  under  the  age  of 
majority) 

informed  consent:  a patient’s  agreement  to  a 
medical  procedure  after  learning  about  all 
the  material  risks  involved 

invitee:  a person  on  another’s  premises  with 
permission  for  any  reasons  other  than  a 
social  call 

job  profile:  a concise  description  of  the  duties 
and  requirements  of  a specific  occupation 

liability:  legal  responsibility  for  harm  to  another 

licensee:  a person  on  another’s  premises  with 
permission  for  a purpose  other  than  business 

litigants:  the  parties  involved  in  litigation — 
plaintiff  and  defendant 

litigation:  the  disputing  of  a civil  case  in  court 

material  risk:  any  serious  risk  involved  in  a 
proposed  medical  procedure 

minor:  a person  under  the  age  of  majority  (in 
Alberta,  eighteen) 

negligence:  the  failure  of  a person  to  use 
reasonable  care  that  results  in  an  injury  or 
loss  to  another 

nominal  damages:  money  awarded  on 
principle  to  a plaintiff  who  hasn’t  really 
suffered  much  harm 
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non-pecuniary  loss:  intangible  losses  such  as 
pain  and  suffering  (covered  under  general 
damages) 

occupier:  the  occupant  of  a premises,  whether 
the  owner  or  renter 

occupier’s  liability:  the  responsibility  of 
property  owners  and  occupiers  to  others 
who  come  onto  their  property 

parental  liability:  the  liability  of  parents  for  the 
actions  of  their  children 

pecuniary  loss  financial  losses  of  a plaintiff 
(covered  under  general  damages) 

plaintiff:  the  party  bringing  a legal  action 
against  another  party  in  civil  court 

pleadings:  the  written  documents  that  parties 
to  a civil  suit  exchange  to  explain  their  cases 

precedent:  a court  case  whose  decision  is  used 
to  base  future  decisions  in  similar  cases 

pre-trial  conference:  a meeting,  taking  place 
before  a trial,  of  the  parties  to  a civil  action 
along  with  their  lawyers  and  a judge  to  try  to 
reach  a settlement  without  going  to  trial 

proximate  cause:  the  direct  cause  of  a person’s 
injury  or  loss 

| punitive  damages:  money  awarded  a plaintiff 
in  order  to  punish  the  defendant 

| reasonable  person:  a fictional  person  whose 
standard  of  behaviour  is  used  to  determine  if 
there  has  been  negligence 

res  ipsa  loquitur,  the  legal  principle  that  the 
facts  speak  for  themselves 


special  damages:  money  awarded  a plaintiff  to 
cover  exact  out-of-pocket  expenses 

standard  of  care:  the  degree  of  caution  used 
by  a reasonable  person  in  doing  things  that 
might  create  a risk  for  others 

statement  of  claim:  the  document  filed  by  a 
plaintiff  to  begin  a civil  suit  in  a higher  court 
(such  as  Alberta’s  Court  of  Queen’s  Bench) 

statement  of  defence:  a document  explaining  a 
defendant’s  response  to  a claim  in  a civil  suit 

statute:  a law  passed  by  a government 

strict  liability:  liability  that  results  when  a legal 
activity  causes  harm  to  another  even  if  no 
negligence  is  involved 

summons:  an  order  to  a defendant  in  a civil 
case  requesting  him  or  her  to  appear  for  trial 

tort:  a civil  wrong  other  than  a breach  of 
contract 

trespasser:  a person  on  another’s  property 
without  permission 

vicarious  liability  the  liability  of  a person 

(such  as  a parent)  for  the  actions  of  someone 
else  (such  as  his  or  her  child) 

voluntary  assumption  of  risk:  the  principle 
that  if  a person  voluntarily  consents  to  a 
known  risk,  he  or  she  won’t  be  awarded 
compensation  if  injury  occurs — or  will 
receive  less 
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Section  I : Activity  I 

1.  The  purpose  of  these  questions  is  to  get  you  thinking  about  some  of  the  issues  in  negligence  law.  You’ll  be 
in  a better  position  to  answer  them  when  you’ve  finished  Section  1.  In  the  meantime,  read  the  answers  that 
follow. 

a.  Answers  will  vary.  If  Carlos  can  establish  that  his  accident  occurred  because  the  owner  of  the  well  was 
negligent,  it’s  likely  the  owner  will  have  to  compensate  him.  You’ll  be  learning  in  this  section  what’s 
necessary  to  establish  negligence. 

b.  Again  answers  will  vary.  If  the  well  was  in  a readily  accessible  spot  where  it  was  foreseeable  that 
people  would  likely  go,  the  owner  would  probably  still  be  held  liable. 

c.  Answer  will  vary.  This  is  difficult,  isn’t  it?  As  you’ll  discover,  the  question  here  is  what  losses  were 
reasonably  foreseeable  for  someone  falling  down  the  well.  It’s  certainly  foreseeable  that  the  person 
would  be  hurt,  but  is  it  foreseeable  that  he  or  she  would  lose  out  on  a chance  for  a soccer  scholarship? 

2.  Answers  will  vary.  In  this  actual  case  the  court  sided  with  the  defendant,  ruling  that  carelessness  isn’t  a 
matter  of  protecting  a person  from  extraordinary  events.  People  can  be  held  responsible  only  for  events 
that  a reasonably  prudent  person  could  have  foreseen. 

3.  Only  situation  d.  falls  into  the  area  of  civil  law.  In  the  first  three  situations,  the  public  authorities  will 
prosecute  the  wrongdoers. 

4.  Situations  c.  and  d.  are  torts.  The  first  two  have  to  do  with  breaking  contracts. 

5.  Situations  a.  and  c.  fall  into  the  area  of  negligence.  Situations  b.  and  d.  involve  deliberate  torts. 

Section  I : Activity  2 

1.  Answers  will  vary.  Were  you  able  to  show  that  all  the  necessary  elements  were  present? 

2.  Duty  of  care  means  a responsibility  people  have  not  to  cause  harm  to  other  people,  either  by  doing  things 
or  failing  to  do  things  they  should  have  done.  Legally  people  have  a duty  of  care  to  anyone  who  might 
reasonably  be  expected  to  be  affected  by  their  actions. 

3.  Textbook  Question  1:  In  the  actual  case,  Donoghue  claimed  that  the  manufacturer  should  have  had  a 
proper  cleaning  and  inspection  system  for  his  bottles.  Since  the  bottle  was  sealed  at  the  factory,  the  snail 
could  only  have  got  in  before  the  bottle  was  shipped  to  the  retailer. 

Textbook  Question  2:  The  manufacturer  pointed  out  that  there  were  no  direct  dealings  between  him  and 
the  plaintiff.  He  had  sold  the  bottle  to  the  retailer  who  sold  it  to  Donoghue’s  friend,  who  gave  it  to  her. 
Chances  are  you  disagree  with  this  defence  (as  the  court  did),  but  in  1932  the  principle  hadn’t  yet  been 
established  that  a manufacturer  owes  a duty  of  care  to  anyone  who  might  reasonably  be  foreseen  as  being 
injured  by  the  manufacturer’s  negligence.  At  that  time  it  was  thought  that  only  people  who  entered  into  a 
contractual  situation  together  (such  as  buyer  and  seller)  had  this  sort  of  obligation. 

Textbook  Question  3:  Manufacturers  have  a duty  to  take  all  the  precautions  necessary  to  make  their 
products  safe.  Normally  this  involves  such  things  as  proper  design,  inspections,  cleaning  procedures,  and 
so  on. 
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Textbook  Question  4:  This  case  really  began  negligence  law  as  we  know  it  today.  It  established  the 
precedent  that  a manufacturer  owes  a duty  of  care  to  people  other  than  the  direct  buyer  of  a product. 

4.  Answers  will  be  personal.  Do  you  feel  that  the  outcome  of  the  situation  was  satisfactory  from  the  point  of 
view  of  the  person  harmed? 

5.  Answers  will  vary.  Certainly  a duty  of  care  is  owed  by  a restaurant  to  its  customers,  but  many  people  felt 
in  this  case  too  high  a standard  was  set.  It’s  important  to  bear  in  mind,  however,  that  the  company  had 
been  warned  about  the  temperature  of  its  coffee  prior  to  this  event  and  that  the  customer  was  burned 
very  badly.  She  required  skin  grafts  and  extensive  surgery. 

6.  No,  it’s  highly  unlikely  that  Mrs.  Stanley  could  successfully  sue  Sean  simply  because  his  act  was  too  far 
removed  from  what  happened  to  her.  She  might,  however,  be  more  successful  in  bringing  a legal  action 
against  Chris  Jacobs  or  the  driving  school  that  was  instructing  him.  Chris,  in  turn,  might  sue  Miss 
Jesperson  and  so  on  back  along  the  chain,  thought  it’s  unlikely  the  process  would  work  its  way  back  to 
Sean. 

7.  No,  Tracey  couldn’t  sue  the  restaurant  successfully  because  she  suffered  no  real  harm.  Another  factor  is 
that  Tracey  noticed  the  mistake  and  condoned  it  by  eating  the  veal.  Had  Tracey  been  violently  allergic  to 
veal,  however,  and  if  she’d  eaten  it  not  realizing  the  restaurant’s  error,  she’d  have  a good  chance  of 
bringing  a successful  legal  action  against  the  establishment. 

8.  Often  in  situations  where  people  are  hurt  by  someone’s  negligence  it’s  very  difficult  or  even  impossible  to 
establish  just  who  was  negligent.  A good  example  is  a train  or  plane  crash,  where  large-scale 
investigations  can  take  years  and  even  then  come  up  with  no  firm  conclusions.  The  res  ipsa  loquitur 
principle,  however,  establishes  that  in  such  situations  it’s  clear  that  there’s  been  negligence  somewhere  in 
the  organization  involved;  and  that’s  all  that  need  be  known. 

9.  You  really  answered  this  question  in  your  answer  to  question  8.  Because  it  can  be  so  difficult  for  plaintiffs 
in  complex  negligence  actions  to  establish  just  where  the  fault  lies,  the  burden  has  been  shifted  to  the 
defendant  to  prove  in  such  situations  that  he  or  she  wasn’t  the  one  who  was  negligent.  This  occurs  only 
when  the  facts  surrounding  the  incident  can’t  be  determined. 

10.  No,  all  Halina  would  have  to  do  is  base  her  case  on  the  principle  of  res  ipsa  loquitur.  Unless  the  defendant 
company  were  able  to  prove  that  no  negligence  had  occurred,  Halina  would  likely  win  her  case. 

Section  I : Activity  3 

1.  Wordings  will  vary;  compare  your  answers  with  the  following: 

a.  When  a person  has  behaved  in  such  a way  that  some  other  person  suffers  a harm,  the  courts  ask 
whether  any  reasonable  person  in  the  same  situation  would  have  been  able  to  anticipate  the  harm  as 
possible  or  likely.  In  other  words,  all  the  courts  ask  is  that  people  conduct  themselves  in  a reasonable 
manner,  anticipating  the  results  their  actions  could  well  have  on  other  people.  If  people  fail  to  behave 
as  a reasonable  person  would,  it’s  likely  that  they’ll  be  considered  negligent  if  any  damage  is  done  to 
someone  else. 

b.  The  idea  of  foreseeability  is  closely  related  to  the  concept  of  the  reasonable  person.  If  a reasonable 
person  could  have  foreseen  the  events  of  an  action,  the  courts  expect  anyone  in  that  sort  of  situation  to 
foresee  these  events  and  conduct  himself  or  herself  accordingly.  If  a harm  occurs  that  couldn’t  have 
been  reasonably  foreseen,  the  courts  won’t  normally  consider  the  person  involved  to  have  been 
negligent. 
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2.  Alphonse  will  likely  be  held  liable  in  this  situation  even  though  he  was  driving  within  the  speed  limit.  The 
seriously  reduced  visibility  due  to  the  fog  set  a different  standard  of  behaviour.  It  isn’t  reasonable  to  drive 
at  normal  speeds  when  there’s  little  visibility,  and  the  event  that  occurred  was  clearly  foreseeable. 

3.  Textbook  Question  1:  No,  the  student  wasn’t  negligent.  He  was  behaving  in  a normal,  ordinary  manner, 
and  the  accident  wasn’t  reasonably  foreseeable.  None  of  the  boys  were  behaving  recklessly. 

Textbook  Question  2:  The  distinction  here  is  between  a risk  that’s  possible  but  highly  unlikely  and  one 
that  has  a good  likelihood  of  occurring.  The  judge  felt  that  the  first  sort  of  risk  was  involved  in  this  case. 

Textbook  Question  4:  Yes,  he  was  partly  responsible.  He  lay  down  on  the  grass  near  a baseball  game  and 
paid  little  attention  to  where  the  ball  was  being  hit  or  thrown. 

4.  The  teacher  here  seemed  to  exercise  reasonable  care.  The  boys  were  behaving  sensibly,  and  were  doing 
something  they  often  did — and  which  people  often  do  everywhere.  The  teacher  had  never  heard  of  an 
injury  like  this  one  occurring,  and  he  foresaw  no  particular  risk. 

5.  Textbook  Question  2:  The  teacher’s  duty  of  care  in  this  situation  was  greater  than  normal.  He  was  in  a 
position  of  responsibility,  there  was  an  increased  risk  of  harm,  and  Kevin  had  always  depended  on  him  for 
guidance. 

Textbook  Question  3:  Yes,  a reasonable  person  should  have  foreseen  the  increased  possibility  of  harm  in 
this  situation.  The  boys  were  inexperienced,  weren’t  properly  dressed,  and  took  no  food,  water,  matches, 
or  flashlight.  Also,  there  was  no  hiking  trail  to  use.  Finally,  Kevin  had  special  needs,  and  the  teacher  was 
well  aware  of  this. 

Textbook  Question  4:  Lists  will  vary.  Compare  yours  with  the  one  that  follows.  The  teacher  could  have 

• stuck  to  the  agenda  of  the  field  trip  and  refused  to  allow  the  climb 

• made  sure  the  boys  were  properly  dressed  and  equipped 

• gone  with  the  boys  on  their  climb 

6.  Answers  will  vary.  Were  you  able  to  explain  your  position  clearly?  Would  it  be  fair  to  apply  this  approach  to 
adults? 

7.  a.  No,  the  courts  wouldn’t  be  likely  to  find  so  young  a child  guilty  of  negligence. 

b.  Yes,  her  parents  would  likely  be  held  liable.  They  knew  about  their  daughter’s  fascination  with 

matches,  yet  they  carelessly  left  a box  of  them  lying  around.  The  results  of  this  action  were  certainly 
foreseeable  by  a reasonable  person. 

8.  Explanations  will  vary,  but  basically  vicarious  liability  means  the  legal  responsibility  one  person  may  have 
for  the  actions  of  another.  An  example  is  the  responsibility  parents  have  when  their  children  do  inherently 
dangerous  things  like  driving  a car  or  a snowmobile. 

9.  a.  Floyd  v.  Bowers  is  a classic  judgement  because  it  set  the  high  standard  of  care  parents  must  exercise  if 

they  have  guns  in  the  home. 

b.  Answers  will  vary,  but  most  people  today  would  likely  agree  that  the  Bowers  acted  irresponsibly  with 
the  gun,  knowing,  as  they  did,  their  son’s  aggressive  behaviour.  Remember  that  in  1979  the  amounts  of 
money  awarded  the  plaintiff  were  worth  considerably  more  in  buying  power  than  they  would  be  today. 


82 


APPENDIX 


10.  a.  Legally  you  have  no  duty  of  care  to  assist  someone  who’s  had  an  accident.  If  you  did,  it  would  mean 

you  might  be  held  responsible  for  accidents  happening  to  people  near  you  but  with  which  you  were 
totally  uninvolved.  This  would  clearly  be  unfair.  There  is,  however,  an  obvious  ethical  issue  here. 

Most  people  would  feel  that  they  had  a moral  responsibility  to  help  if  not  a legal  one. 

b.  Once  you’ve  indicated  that  you’ll  help  in  a situation  like  this,  you’re  legally  required  to  follow  through. 
In  this  case  failing  to  call  an  ambulance  after  telling  others  that  you  would,  would  likely  result  in  a 
potentially  dangerous  delay  in  getting  medical  attention  for  the  accident  victim  since  no  else  would  be 
likely  to  call.  You  could,  then,  be  considered  legally  responsible  for  the  delay  and  any  harm  that  delay 
resulted  in. 

11.  Answers  will  vary.  From  one  perspective  some  of  these  “rules”  do  seem  unfair;  and  they  seem  to 
encourage  people  never  to  risk  legal  liability  by  helping  others  in  distress.  Indeed,  it’s  not  uncommon  to 
hear  of  people — especially  doctors,  who  owe  a higher  standard  of  care  than  others — ignoring  accident 
victims  for  fear  of  being  sued.  From  another  perspective,  though,  the  “rules”  make  sense.  It  isn’t  always 
possible  to  have  neat,  tidy  solutions  to  legal  dilemmas;  but  the  laws  that  exist  have  generally  proven 
themselves  over  the  years  to  work. 

Section  I : Follow-up  Activities 

Extra  Help 


YES 

NO 

Did  the  school  have  a duty  of  care  to  the  boy? 

✓ 

Did  the  teacher  have  a duty  of  care  to  the  boy? 

✓ 

Did  the  students  practising  the  jumps  have  a duty  of 
care  to  the  boy? 

✓ 

Was  the  incident  foreseeable? 

✓ 

Was  the  standard  of  care  being  used  reasonable? 

✓ 

Would  the  court  find  the  school  negligent? 

✓ 

Would  the  court  find  the  teacher  negligent? 

✓ 

Would  the  court  find  the  students  negligent? 

✓ 

If  you  don’t  understand  the  reasons  for  any  of  the  answer  in  this  chart,  be  sure  to  go  back  and  review. 


a. 

XI 

g- 

Xll 

b. 

i 

h. 

vi 

c. 

ix 

i. 

vii 

d. 

X 

j- 

viii 

e. 

ii 

k. 

iii 

f. 

V 

1. 

iv 
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3.  Lists  will,  of  course,  vary.  Compare  yours  with  the  one  that  follows. 

• Hallways  are  kept  clean  and  swept  to  prevent  accidents  and  falls. 

• Students  and  staff  practise  school  evacuation  in  fire  drills. 

• Rules  are  put  in  place  governing  student  behaviour. 

• Safety  procedures  are  followed  in  the  cafeteria  and  kitchen  to  avoid  the  possibility  of  contamination 
and  food  poisoning. 

• Teachers  supervise  students  in  the  hallways  and  school  grounds. 

• Teachers  supervise  students  getting  on  and  off  buses. 

• Students  using  dangerous  equipment  are  carefully  trained  and  supervised. 

• Some  staff  members  are  trained  in  first  aid. 

Did  you  think  of  other  things  not  contained  in  the  list? 

Enrichment 

1.  a.  In  this  case  the  court  of  appeal  upheld  the  original  verdict,  saying  that  the  school  did  indeed  have  a 

duty  of  care  to  ensure  that  students  didn’t  endanger  passing  motorists. 

b.  In  this  case,  though  the  defendant  was  held  to  have  been  negligent  in  allowing  the  fire  to  start,  the 
court  decided  that  the  accident  that  occurred  couldn’t  have  been  reasonably  foreseeable.  If  the 
plaintiff  herself  couldn’t  have  seen  the  chair,  it  was  decided,  the  defendant  could  hardly  have  been 
expected  to  see  that  it  was  there. 

c.  In  this  case  the  court  held  the  owner  of  the  tree  did  have  a duty  of  care  to  have  his  tree  inspected, 
since  a reasonable  person  could  foresee  that  it  presented  a hazard.  The  plaintiff,  however,  had  to  prove 
that  an  inspection  would  have  revealed  the  danger.  The  court  concluded  that  an  expert  investigation 
wouldn’t  have  shown  the  danger,  do  the  defendant  wasn’t  held  liable  for  the  accident. 

Do  you  agree  with  these  decisions  now  that  you’ve  heard  the  actual  verdicts?  Many  students  have  trouble 
with  the  last  one  in  particular.  They  maintain  the  defendant  may  not  have  been  able  to  foresee  the  actual 
chair  the  plaintiff  fell  over,  but  surely  he  could  have  reasonably  foreseen  that  panicked  people  might  injure 
themselves  fleeing  the  scene.  What  do  you  think? 

2.  There  is  no  suggested  answer  for  this  question,  but  if  you  did  the  research  suggested  you  should  have 
learned  a good  deal  about  a very  topical  issue.  Keep  your  eyes  and  ears  open  for  other  issues  like  this — 
perhaps  ones  involving  things  like  medications  that  ultimately  harm  those  advised  to  use  them. 

3.  a.  Having  negligence  in  the  Criminal  Code  specifies  a standard  of  performance  in  certain  situations 

thought  to  be  important  enough  to  be  written  down.  It  also  means  that  if  people  behave  with  a wanton 
disregard  for  the  welfare  of  others,  it  won’t  be  left  up  to  those  harmed  to  decide  whether  or  not  to  take 
legal  action  against  them.  Now  the  police  can  step  in  and  press  charges. 

b.  Example  will  vary.  Compare  your  list  to  this  one: 

• criminal  negligence  causing  death  (Section  220) 

• criminal  negligence  causing  bodily  harm  (Section  221) 

• setting  fires  through  negligent  behaviour  (Section  436) 
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Section  2:  Activity 


1.  Lists  will  vary.  Compare  yours  with  this  one: 

• six  weeks’  lost  wages 

• physiotherapy  costs 

• psychological  problems — peace  of  mind 

• possible  health  problems  resulting  from  sleep  loss 

• physical  suffering  due  to  injuries 

• possible  long-term  physical  problems  due  to  injuries 

• possible  loss  of  future  income  if  her  injuries  hinder  her  in  her  chosen  career  area 

Did  you  think  of  all  these  possibilities?  Some  of  them  may  sound  far-fetched,  but  they’re  really  not.  For 
example,  if  Shawna  had  been  heading  for  a career  as  a ballet  dancer,  a serious  leg  injury  could  destroy  her 
dreams  and  seriously  reduce  her  earning  power.  Then,  of  course,  the  courts  must  ask  how  likely  it  is 
Shawna  would  have  been  successful  in  her  career  and  whether  the  Lefebvres  could  reasonably  have 
foreseen  this  sort  of  damage.  It  gets  to  be  a very  complicated  matter. 

2.  General  damages  includes  money  awarded  for  losses  that  can’t  be  easily  and  precisely  calculated — such  as 
pain  and  suffering,  restriction  of  activities,  and  lost  earning  power.  By  contrast,  special  damages  includes 
money  awarded  for  precise  out-of-pocket  expenses  the  plaintiff  has  incurred — such  as  costs  of  therapy, 
medications,  and  repairs  to  damaged  property. 

3.  The  difficulty  lies  in  the  fact  that  no  one  can  really  say  what  the  young  person  might  reasonably  have  been 
expected  to  earn  later  in  life.  If  a fifty-year-old  adult  earning  $25  000  a year  has  to  stop  working,  a court  can 
figure  out  a likely  amount  of  lost  earnings  over  the  number  of  years  the  person  would  likely  have 
continued  to  work.  But  who  can  say  whether  an  injured  child  might  have  become  a professional  athlete 
earning  millions  of  dollars  but  for  the  negligence  of  the  defendant? 

4.  Charts  will  vary.  Compare  yours  to  this  one: 


General  Damages — 
Pecuniary  Losses 

General  Damages — 

• psychological  problems 

Non-pecuniary  Losses 

• physical  suffering 

Special  Damages 

• lost  wages 

• physiotherapy  costs 

Punitive  Damages 

Nominal  Damages 
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Your  list  may  be  rather  different — especially  if  you  decide  to  go  for  some  of  the  more  extreme  suggestions  in 
the  suggested  answer  to  question  1.  The  fact  is,  however,  that  Shawna’s  case  is  relatively  simple,  and  the 
damages  she  could  reasonably  ask  for  fall  into  only  the  two  categories  shown.  All  her  pecuniary  losses  are  in 
the  area  of  special  damages.  There’d  be  no  reason  to  award  her  punitive  damages  since  the  Lefebvres  hadn’t 
acted  in  a particularly  wanton  or  careless  manner,  and  this  isn’t  a case  where  nominal  damages  would  be 
appropriate. 

5.  Textbook  Question  3:  Answers  will  vary,  but  in  the  eyes  of  the  court  the  teacher  didn’t  act  reasonably  or 
responsibly.  The  situation  was  potentially  dangerous  and  the  boys  were  entirely  inexperienced,  yet  the 
teacher  left  them  unsupervised.  Even  after  one  student  broke  his  wrist,  insufficient  steps  were  taken  to 
guarantee  the  safety  of  the  others. 

Textbook  Question  4:  Again  answers  will  vary.  Compare  your  arguments  with  the  following: 

• In  favour  of  living  at  home 

- greater  freedom  for  visitors 

- increased  comfort 

- a sense  of  independence  and  self-respect 

- pride  in  home  ownership 

• In  favour  of  institutionalization 

- a much  lower  cost 

- constant  professional  care 

- a fully  equipped  facility  for  life  as  a quadriplegic 

The  fact  is  that  most  people  in  Gary  Thornton’s  situation  much  prefer  a life  at  home,  but  the  cost  of 
providing  this  is  much  greater.  That’s  the  decision  that  must  be  made. 

Textbook  Question  5:  Once  again  answers  will  vary.  As  you’ve  read,  this  ceiling  was  imposed  to  keep 
Canada  from  following  the  United  States  example  of  astronomically  high  settlements;  but  does  this  amount 
really  compensate  a person  like  Gary  Thornton  and  guarantee  that  he’ll  be  properly  looked  after  for  the 
rest  of  his  life? 

6.  Normally  the  losing  party  is  required  to  pay  all  his  or  her  own  costs  as  well  as  those  of  the  winning  party. 
This  practice  is  intended  to  discourage  people  from  bringing  cases  to  court  that  they’re  likely  to  lose, 
thereby  wasting  everybody’s  time.  However,  depending  on  the  situation,  a judge  can  decide  that  a winning 
party  must  cover  a portion  of  the  costs  involved;  this  happens  most  often  in  long  cases  in  higher  courts 
where  costs  would  be  prohibitive  for  one  party  to  have  to  cover. 

Often  nowadays  a contingency-fee  system  is  used  whereby  a lawyer  receives  nothing  if  he  loses  his  client’s 
case.  You’ll  be  looking  into  this  more  closely  in  Section  3. 

7.  Plaintiffs  can  take  the  following  steps  to  enforce  a judgement: 

• They  can  have  any  money  a third  party  owes  the  defendant  paid  directly  to  them  by  a court  order. 

• They  can  request  that  the  defendant  be  ordered  to  appear  before  the  court  to  have  his  or  her  assets 
examined  under  oath  and  to  reach  an  agreement  on  paying  the  damages. 

• They  can  apply  to  the  courts  to  seize  the  defendant’s  assets  (with  certain  exceptions),  to  be  sold  at 
auction.  The  money  so  obtained  will  be  used  to  pay  the  damages  assessed. 

• In  the  case  of  automobile  accidents,  the  plaintiff  can  request  that  the  defendant’s  driver’s  licence  be 
suspended  until  the  debt  has  been  paid. 


86 


APPENDIX 


Section  2:  Activity  2 


1.  a.  Karl  would  likely  argue  that  in  accepting  a lift  with  him  knowing  that’d  he’d  been  drinking,  Ramon  had 

voluntarily  accepted  the  risk  that  he  might  be  involved  in  an  accident. 

b.  Karl  would  have  to  prove  that  Ramon  knew  him  to  be  intoxicated.  If  he  can  do  this,  the  court  would 
likely  accept  the  argument  that  Ramon  had  voluntarily  accepted  the  risk  involved.  Note  that  this 
wouldn’t  erase  Karl’s  liability;  rather,  it  would  reduce  that  liability  somewhat.  The  court  would 
determine  how  much  that  reduction  would  be  and  award  damages  accordingly. 

2.  It’s  likely  that  Omar  would  lose  his  case  on  the  ground  that  he’d  voluntarily  assumed  the  risk  of  being  hit 
by  a flying  puck  when  he  entered  the  arena  and  took  a place  by  the  boards.  Assuming  that  nothing  unusual 
and  unforeseeable  was  going  on  and  that  the  arena  offered  the  usual  protection  to  spectators,  the  court 
would  maintain  that  being  struck  by  a puck  was  a foreseeable  risk  that  Omar  should  have  anticipated. 

Jeremy’s  situation  is  different.  Here  the  players  were  behaving  in  a manner  that  was  clearly  dangerous  and 
unusual.  Jeremy  didn’t  voluntarily  accept  this  unforeseeable  risk;  therefore  he’d  likely  win  his  case. 

3.  Textbook  Question  5:  It’s  likely  that  the  court  felt  that  the  plaintiff  had  voluntarily  accepted  the  ordinary 
risks  involved  in  this  sort  of  sporting  event.  Since  the  defendant  in  no  way  violated  the  rules  of  the  game, 
he  wasn’t  held  liable  for  this  sort  of  reasonably  foreseeable  accident. 

4.  a.  Answers  will  vary. 

b.  No,  it’s  not  likely  that  either  defence  would  be  accepted.  Since  Gary  Thorton  was  participating  in  a 
class  at  school,  he  hadn’t  voluntarily  assumed  any  risks.  As  for  contributory  negligence,  unless  it  can 
be  shown  that  the  boy  was  horsing  around  and  behaving  in  an  unreasonably  careless  manner,  it’s 
unlikely  that  this  defence  would  be  accepted  either. 

5.  Another  factor  is  the  ability  of  the  child  to  have  understood  the  situation  and  its  risks. 

6.  The  courts  would  likely  decide  in  favour  of  Mrs.  Petruk  because  of  the  thin-skull  rule.  It  was  foreseeable 
that  an  injury  could  occur  due  to  Mr.  Cordeiro’s  negligence,  and  the  fact  that  Mrs.  Petruk  was  particularly 
vulnerable  makes  no  difference. 

Section  2:  Activity  3 

1.  Professionals  are  expected  to  match  the  standard  of  care  of  other  members  of  their  professions  who  have 
the  same  rank,  qualifications,  and  skills. 

; 2.  No,  the  widow  isn’t  likely  to  be  successful,  given  Doctor  Li’s  professional  conduct.  She  clearly  lived  up  to 
the  standard  of  care  expected  of  her,  explaining  all  possible  risks  to  the  patient  and  doing  everything 
properly  during  the  operation.  Mrs.  Evans  might,  however,  be  able  to  bring  a successful  suit  against  the 
hospital  or  someone  else  involved  if  there’s  evidence  of  negligence  elsewhere.  For  instance,  if  the 
anesthesiologist  negligently  administered  too  much  anaesthetic,  there  would  certainly  be  grounds  for  a 
successful  case. 

3.  Textbook  Question  1:  The  defendant  was  found  at  fault  for  negligence.  He  failed  to  tell  the  plaintiff  of  the 
risks  involved  in  the  operation. 

Textbook  Question  2:  No,  there  was  no  informed  consent  here  as  the  patient  hadn’t  been  informed  of  the 
risks  the  surgery  involved. 
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Textbook  Question  3:  Answers  will  vary.  It’s  probable  that  a reasonable  person  would  have  delayed  the 
surgery  for  eighteen  months  until  the  plaintiff’s  retirement  income  was  assured. 

Textbook  Question  4:  This  decision  means  that  across  the  country  doctors  will  have  to  meet  more 
exacting  standards  when  it  comes  to  disclosing  all  the  risks  involved  in  medical  procedures  to  their 
patients.  This  case  has  become  a precedent  that  other  judges  must  follow. 

Textbook  Question  5:  Answer  will  vary,  but  most  people  would  agree  that  all  risks  of  serous 
complications  should  be  disclosed.  The  argument  might  be  made  for  the  other  side  that  it  isn’t  fair  to 
frighten  patients  with  risks  that  are  highly  unlikely;  nevertheless,  if  patients  are  to  make  fully  informed 
decisions,  they  have  to  know  of  even  remote  possibilities. 

4.  As  you’ll  be  seeing,  according  to  common-law  principles,  the  Kostiuks  would  be  liable  if  they  hadn’t  taken 
any  precautions — like  erecting  a protective  fence — to  prevent  accidents  like  this.  According  to  Alberta 
statute  law,  however,  the  situation  is  rather  different.  This  will  be  explained  shortly. 

5.  Compare  your  chart  with  the  one  that  follows. 


Individual 

Invitee 

Licensee 

Trespasser 

mail  carrier 

✓ 

babysitter 

✓ 

burglar 

✓ 

meter  reader 

✓ 

furnace  repairer 

✓ 

dinner  guest 

✓ 

6.  a.  The  correct  order  is  iii,  i,  ii. 

b.  The  duty  of  care  Graham  owes  each  person  is  as  follows: 

• Since  Bert  is  an  invitee,  Graham  has  a duty  to  use  reasonable  care  to  protect  him  from  both 
dangers  he  know  of  and  dangers  he  ought  to  know  about. 

• Since  Sarah  is  a licensee,  Graham  has  a duty  to  protect  her  from  dangers  he  knows  about. 

• Since  Kyoko  is  a trespasser,  Graham  has  a duty  not  to  set  traps  or  cause  her  deliberate  harm. 
Once  he  knows  she’s  on  his  property,  he  has  to  exercise  a reasonable  standard  of  care  and  to 
warn  her  of  dangers  he  knows  of. 

7.  According  to  common-law  principles,  Graham  will  be  held  liable  because  he  set  a trap  for  Kyoko. 


88 


APPENDIX 


8.  Answers  will  vary.  On  the  one  hand,  it  can  be  argued  that  since  the  tavern  owners  are  supplying  the 
liquor  that  makes  the  patrons  drunk,  they  should  be  liable.  On  the  other  hand,  some  people  maintain  that 
if  adults  abuse  alcohol  and  consume  too  much,  they  and  they  alone  should  be  fully  responsible  for  their 
actions.  These  people  also  sometimes  point  out  that  to  hold  owners  liable  is  placing  an  unreasonable 
responsibility  on  them. 

9.  Answers  will  vary.  The  thinking  behind  this  principle  is  that  it’s  always  foreseeable  that  from  time  to  time 
someone  will  trespass  on  your  land — perhaps  by  accident  of  perhaps  deliberately.  In  either  case,  most 
people  wouldn’t  consider  this  a serious  tort  unless  the  trespasser  were  stealing  or  planning  on  causing 
some  other  harm  to  the  owner.  The  question  then  becomes,  can  an  occupier  create  hazards  that  might 
seriously  injure  these  trespassers?  Can  an  occupier,  for  instance,  who’s  tired  of  snowmobilers  racing 
across  his  or  her  property  at  night,  string  up  some  wire  that  might  cause  a serious — even  fatal — injury? 

On  the  other  hand,  some  argue,  shouldn’t  occupiers  be  able  to  do  whatever  they  want  with  their  property? 
After  all,  it’s  theirs,  isn’t  it.  According  to  this  rationale,  trespassers  are  wrongdoers  and  should  just  have 
to  take  their  chances. 

10.  It’s  unlikely  that  Miss  Jamieson’s  action  would  be  successful.  Painting  a bench  isn’t  unusual,  and  there 
was  a clearly  visible  sign  warning  her  of  the  danger.  Had  the  sign  been  placed  so  that  it  could  easily  have 
been  missed  or  scrawled  in  barely  legible  handwriting,  the  situation  might  be  different. 

11.  Owners  of  motor  vehicles  are  liable  for  harm  caused  by  the  negligence  of  anyone  who  has  the  owner’s 
permission  to  be  driving  their  vehicles.  This  liability  is  intended  to  make  owners  careful  about  people 
they  lend  their  vehicles  to.  The  drivers,  of  course,  share  the  liability  for  any  harm  that  results  from  their 
careless  driving. 

12.  If  a plaintiff  can  prove  that  he  or  she  was  hit  by  another  vehicle,  it’s  up  to  the  driver  of  that  vehicle  to 
prove  that  he  or  she  wasn’t  being  negligent.  The  reasoning  here  is  much  the  same  as  in  the  res  ipsa 
loquitur  principle.  The  fact  that  the  accident  occurred  indicates  that  there  was  negligence  somewhere; 
and  because  of  the  difficulty  in  proving  the  other  driver  was  negligent,  that  driver  must,  instead,  show 
that  he  or  she  was,  in  fact,  exercising  reasonable  care. 

13.  a.  It’s  possible  that  Sergio  could  be  acquitted  of  negligence  in  this  case.  He  was  driving  at  a reasonable 

rate  of  speed,  anticipating  that  children  might  be  playing  on  the  street.  It  would,  though,  be  up  to  him 
to  prove  that  he  was  exercising  due  care.  His  lawyer  might  argue  contributory  negligence  on  the  part 
of  the  child  who  was  struck,  but  as  you’ve  seen,  it’s  unlikely  a child  of  six  would  be  expected  to 
exercise  any  more  care  than  she  did. 

b.  Sondra  would  almost  certainly  be  found  liable  in  a negligence  suit.  She  was  driving  carelessly  and  at 
an  excessive  speed  which,  combined  with  the  road  conditions — of  which  she  should  have  been 
aware — caused  her  to  lose  control  of  her  car. 

c.  It’s  likely  that  both  Sondra  and  Sergio  would  be  found  liable  in  this  case.  Sondra’s  unusual  speed 
probably  contributed  to  the  collision  since  Sergio  likely  didn’t  expect  her  vehicle  to  arrive  at  the 
intersection  quite  so  soon.  Sergio,  on  the  other  hand,  should  have  taken  more  care  in  turning.  Since 
it’s  up  to  a driver  crossing  a lane  of  traffic  to  wait  until  a safe  opening  appears,  probably  Sergio  would 
be  considered  more  at  fault  than  Sondra,  unless  she  was  driving  at  a recklessly  fast  speed. 

14.  Textbook  Question  5:  The  Supreme  Court  found  Stauffer  contributorily  negligent  because  the  driver  of 
a vehicle  has  the  chief  responsibility  for  passenger  safety.  If  a child’s  parent  is  present,  this  responsibility 
isn’t  ended,  only  shared. 

Textbook  Question  6:  Answers  will  vary,  but  it’s  likely  the  dissenting  judges  felt  that  Stauffer  had  met 
the  standard  of  care  he  owed  his  passengers.  He  hadn’t  caused  the  accident,  and  the  judges  likely  felt  that 
Karl  Gakaske’s  father  was  the  person  who  was  responsible  for  seeing  that  his  son  buckled  up. 
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15.  People  who  own  animals  classified  as  “wild”  are  normally  held  strictly  liable  for  harm  the  animals  cause, 
even  if  up  to  that  point  the  animals  had  seemed  tame.  The  thinking  is  that  animals  of  this  sort  are  often 
dangerous,  and  owning  them  puts  the  public  at  risk. 

Owners  of  animals  classified  as  “domestic”  (common  sorts  of  pets  and  farm  animals)  aren’t  strictly  liable 
according  to  common  law  if  these  animals  do  harm;  however,  if  the  owners  know  them  to  be  dangerous, 
then  strict  liability  applies  if  damage  is  done.  This  means  that  if  a formerly  placid  dog  suddenly  bites 
someone  out  of  the  blue,  there’s  no  strict  liability  according  to  common  law;  but  if  the  animal  in  question 
is  known  to  be  vicious,  the  owner  will  be  held  strictly  liable. 

Alberta  and  several  other  provinces  have  legislation  in  place  that  changes  things  somewhat.  According  to 
statute  law  in  our  province,  strict  liability  will  apply  if  your  dog  bites  someone,  even  if  the  animal  never 
showed  aggressive  tendencies  previously. 

16.  a.  Answers  will  vary,  but  given  the  young  age  of  the  child  it’s  highly  unlikely  a court  would  interpret  his 

actions  as  constituting  contributory  negligence.  It’s  also  true  that  he  behaved  in  a very  normal  way 
for  a six-year-old,  and  he  didn’t  tease  or  harass  the  animal. 

b.  Answers  will  vary,  but  most  people  do  believe  that  owners  of  dogs  should  be  required  to  assume 
responsibility  for  any  harm  their  animals  cause.  Were  you  able  to  present  reasons  for  your  position? 

Section  2:  Follow-up  Activities 

Extra  Help 
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2.  a.  The  plaintiff  was  likely  seeking  the  following  types  of  damages: 
• special  damages  or  the  medical  expenses  Jeffry  incurred 


• general  damages  for  pecuniary  loss,  including  lost  lifetime  earnings  and  the  costs  of  future  care 


90 


APPENDIX 

1 m 


• general  damages  for  non-pecuniary  loss — the  pain  and  suffering  Jeffry  and  his  family  had  to  go 
through 

b.  Answers  will  vary,  but  it’s  likely  the  plaintiff’s  lawyer  argued  that  the  coaches  weren’t  exercising  the 
proper  duty  of  care  they  owed  their  students  and  that  the  school  board  was  ultimately  responsible 
according  to  the  principle  of  vicarious  liability  (an  employer  is  responsible  for  the  actions  of  its 
employees  while  they’re  on  the  job). 

c.  Answers  will  vary,  but  the  defence  likely  argued  that  their  was  no  negligence — that  Jeffry  was  an 
experienced  football  player  and  that  he  was  exposed  to  no  unusual  risks.  Undoubtedly  the  lawyer 
would  argue  voluntary  assumption  of  risk;  it’s  well  know  that  injuries  can  occur  in  football,  and  Jeffry 
and  his  mother  did  sign  a consent  form. 

d.  i.  There  simply  was  no  negligence  on  the  part  of  the  coaches  or  the  school  board.  Everyone  involved 

acted  reasonably,  and  exercised  a correct  standard  of  care.  Jeffry  and  his  family  knew  the  risks 
involved  in  football  and  voluntarily  assumed  them. 

ii.  Answers  will  vary.  Undoubtedly  you  sympathize  with  Jeffry  and  his  family  and  you  probably  feel 
that  in  fairness  everything  should  be  done  to  help  him  cope  with  his  disability.  The  facts,  however, 
are  that  the  school  was  in  no  way  negligent  and  so  shouldn’t  be  the  ones  to  pay  for  Jeffry’s 
expenses. 

3.  a.  In  Alberta  strict  liability  is  imposed  on  dog  owners;  Mr.  Zalasky  would  be  held  liable. 

b.  Stacey  might  contend  that  Ravi  voluntarily  assumed  the  risk  he  undertook  because  he  could  see  that 
the  vehicle  was  in  poor  repair.  It’s  unlikely  that  this  argument  would  hold  up,  however.  Stacey  didn’t 
inform  Ravi  of  the  brake  problem,  and  the  fact  that  a vehicle’s  bodywork  is  in  poor  shape  doesn’t  imply 
that  it’s  in  dangerous  mechanical  condition.  It’s  highly  probably  that  a court  would  hold  Stacey  entirely 
liable. 

c.  Dr.  Janssen  would  be  held  liable;  doctors  are  required  to  tell  patients  of  all  serious  risks  even  if  the 
chance  of  their  occuring  are  remote.  If  this  isn’t  done,  a patient  cannot  give  informed  consent  to  the 
treatment. 

d.  According  to  the  Occupiers’  Liability  Act,  occupiers  owe  the  same  high  standard  of  care  to  both 
invitees  and  licensees  (like  Thomasin) . Even  under  common  law,  however,  Louise  owes  Thomasin  a 
duty  of  care  to  inform  her  of  any  unknown  or  concealed  dangers.  Either  way  Louise  is  liable. 

Enrichment 

There  are  no  suggested  answers  for  this  activity.  If  you  worked  on  the  questions,  however,  you  should  have 

learned  a good  deal  more  about  negligence  law  while  developing  your  research  skills. 

Section  3:  Activity  I 

1.  These  courts  are  where  most  civil  cases  of  the  everyday  sort  are  tried.  Ordinary  people  trying  to  get 
compensation  for  relatively  minor  losses  bring  their  cases  here.  Things  are  carried  on  rather  informally, 
and  lawyers  usually  aren’t  used.  Hence  the  name  “The  People’s  Court.” 

2.  This  court  trial  would  be  heard  in  the  Court  of  Queen’s  Bench. 

[3.  Your  trial  is  being  heard  in  the  Court  of  Queen’s  Bench,  where  cases  are  sometimes  heard  by  a judge 

| alone  and  sometimes  by  a judge  and  a jury.  In  the  Civil  Division  of  the  Provincial  Court,  cases  are  always 
heard  by  a judge  alone. 
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4.  These  cases  are  usually  simple,  which  makes  it  unnecessary  to  have  lawyers  involved.  Also,  because  the 
claims  are  limited  to  $4000,  it  normally  wouldn’t  make  financial  sense  to  hire  a lawyer  in  that  all  or  most  of 
the  damages  awarded  a plaintiff  could  be  eaten  up  in  lawyers’  fees. 

5.  Examples  will  vary.  Here’s  one  list  you  can  compare  with  your  own: 

• cases  involving  unpaid  bills 

• cases  involving  disputes  between  landlord  and  tenants 

• consumer  cases 

• cases  concerning  minor  car  accidents 

• cases  to  recover  money  to  pay  for  personal  property 

6.  Since  minors  aren’t  allowed  to  bring  civil  actions  in  their  own  name,  they  must  be  represented  by  an  adult 
known  by  the  court  as  a next  friend.  The  next  friend  is  most  often,  but  not  necessarily,  a parent  or  another 
adult  family  member. 

7.  The  steps  are  as  follows: 

• You  go  to  the  Small  Claims  Court  office  (in  Alberta,  the  Civil  Division  office)  and  file  a summons 
identifying  plaintiff  and  defendant,  the  reasons  for  the  suit,  and  the  amount  of  compensation  you’re 
after.  You  also  pay  a fding  fee. 

• Your  neighbour  is  served  with  (that  is,  given)  a copy  of  the  summons.  (In  Alberta  you’re  required  to 
do  this  yourself  either  in  person  or  by  using  double  registered  mail.) 

• The  location  of  the  trial  is  determined. 

• The  defendant,  having  received  the  summons,  can  pay  the  amount  you  want,  along  with  court  costs, 
to  the  small  claims  court  office.  (In  Alberta,  the  defendant  has  twenty  days  to  do  this.)  Or,  your 
neighbour  can  pay  what  she  thinks  is  an  appropriate  amount. 

• If  your  neighbour  doesn’t  think  she  owes  you  anything,  she  can  prepare  a statement  of  defence  (in 
Alberta  a dispute  note).  She  might  also  prepare  a counterclaim,  putting  all  or  some  of  the  blame  for 
the  incident  on  you.  Another  opinion  is  to  involve  a third  party — perhaps  someone  your  neighbour 
paid  to  clear  her  sidewalk. 

• If  your  neighbour  pays  a portion  of  what  you  think  she  owes,  you  can  opt  to  accept  this  amount  and 
drop  the  case,  or  you  can  continue  on  to  trial.  If  your  neighbour  fails  to  respond  to  your  summons 
within  twenty  days,  you’ll  automatically  be  awarded  a default  judgement. 
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8.  Your  chart  should  look  like  the  one  that  follows: 


The  plaintiff  files  a summons,  and  a civil  claim  is 
prepared. 

I 

The  civil  claim  is  served  on  the  defendant. 


If  the  defendant  makes  no  response,  the  The  defendant  files  a dispute  note  and 

plaintiff  wins  a default  judgement.  possibly  a counterclaim. 


The  parties  go  to  trial. 


9.  a.  During  the  examination  for  discovery,  the  parties  to  a case,  along  with  their  lawyers,  provide  each 
other  with  information  about  their  positions  in  the  suit.  Documents  are  shared  (the  parties  are 
required  to  share  all  documents),  and  the  parties  engage  in  a question-and-answer  session.  The 
parties  try  to  arrive  at  agreement  on  as  many  issues  as  they  can;  as  well,  they  try  to  assess  each 
other’s  cases. 

b.  The  purpose  is  to  allow  both  parties  to  understand  precisely  the  other  party’s  case  so  they  can  better 
assess  their  own.  It  also  allows  the  parties  to  better  prepare  themselves  for  the  trial  that’s  to  follow.  Of 
course  if  one  party,  after  the  examination  for  discovery,  decides  to  back  out  of  the  case,  so  much  the 
better. 

10.  a.  An  out-of-court  settlement  saves  the  parties  all  the  effort,  time,  and  headaches  involved  in  a trial. 

Perhaps  more  importantly,  it  saves  them  a good  deal  of  money  in  legal  fees. 

b.  Knowing  how  one  judge  would  decide  the  case  gives  both  parties  a good  indication  of  what  the 
results  of  a trial  would  be.  This  gives  them  an  excellent  chance  to  reach  an  agreement  based  on  this 
judge’s  opinion,  thereby  saving  themselves  the  costs  of  a real  trial. 

11.  The  witnesses  box  is  positioned  between  the  judge  and  the  jury  so  that  both  can  hear  the  testimony — and 
see  the  witness — clearly. 

12.  The  correct  order  is  c.,  b.,  d.,  f.,  e.,  a.,  g. 

Section  3:  Activity  2 

1.  Your  form  should  look  like  the  one  that  follows,  though  there  may  be  slight  differences  in  wording,  dates, 
and  so  on. 


APPENDIX 


93 


1 Alberta  Justice,  Civil  Claim  (Edmonton:  Department  of  Justice,  Government  of  Alberta,  April  1996).  Form  reprinted  by  permission. 
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2. 


Between: 


In  The  Civil  Division  of 
The  Provincial  Court  of  Alberta 


Docket  No. 


and 


Sandra  leslie  /Cennedtp 

Dispute  Note 


Plaintiff 


Defendant 


1.  I dispute  the  Plaintiff’s  Claim  for  the  following  reasons: 


va  nou  spa 
theatre,  to 
time,  / had  tint 


in 


e plaint i^s paclet  as  she  claims.  / stood op  in  the 
the  lobby,  aboat  u-ideo problems  with  the  morie , bat  at  that 
cap  on 


oor. 


2.  I Counterclaim  or  Claim  a set-off  for  $ 


for  the  following  reasons: 


3.  My  Mailing  Address  is: 

Street  Address 


188  Gr-eatna  RJose 


Dated  this 

28th 


Jane 


Red  Veen 


City  Province  Postal  Code  Res.  Phone  Bus.  Phone 

J Red  Pur I Alkrta  I TlEsOX  I SSS-0987  I = 

I will  be  calling  3 witnesses  at  the  hearing  of  this  matter, 

number  of 

-i9  97 


Instructions  to  the  Defendant 

• * If  you  do  not  have  a legitimate  reason  for  disputing  a claim,  filing  a 
Dispute  Note  may  result  in  increased  costs  to  you. 

1.  In  paragraph  1,  state  clearly  the  reasons  you  are  disputing  the  Plaintiff’s  Claim. 

If  the  Plaintiff’s  Claim  is  disputed  in  part  only,  state  which  part  is  disputed. 

2.  In  paragraph  2,  if  you  are  claiming  an  amount  from  the  plaintiff,  clearly  state 
the  amount  you  are  claiming  and  the  reasons. 

3.  In  paragraph  3,  give  an  address  at  which  documents  may  be  sent  to  you. 

4.  Deliver  the  completed  Dispute  Note  in  person  or  by  mail  to  the  Court  address 
shown  on  the  front  of  the  Civil  Claim. 

5.  Please  do  not  send  any  additional  material  with  your  Dispute  note 
(i.e.  books,  papers,  etc.). 

6.  After  you  have  filed  the  Dispute  Note,  you  will  be  notified  in  writing  by  the 
Court  of  the  time,  date,  and  place  of  the  hearing.  Bring  your  additional  material 
to  court  for  your  hearing. 

j 1924  Rev  jun  94  It  is  your  responsibility  to  notify  the  Court  of  any  change  of  address. 


Alberta  Justice,  Dispute  Note  (Edmonton:  Department  of  Justice,  Government  of  Alberta,  June  1994).  Form  reprinted  by  permission. 
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Your  form  should  look  like  the  one  on  the  preceding  page,  though  once  again  there  will  likely  be 
differences  in  wording  and  dates.  Note  that  this  form  is  completed  in  a rather  less  legalistic  style  that  the 
Claim  Form  was.  Because  lawyers  aren’t  usually  involved  in  small  claims  cases,  documents  are  usually 
more  informal  in  tone. 

Section  3:  Activity  3 

1.  Answers  will  vary.  Did  you  give  clear,  well-thought-out  reasons  for  your  position?  Can  you  understand  the 
arguments  for  the  other  side?  In  a way  the  whole  thing  boils  down  to  the  impossibility  of  putting  a 
monetary  value  on  the  losses  suffered  by  seriously  injured  people,  doesn’t  it? 

2.  Again  answers  will  vary.  Did  you  present  sound  reasons?  Does  it  make  sense  to  assume  that  people 
requiring  care  for  the  rest  of  their  lives  deserve  the  best,  or  does  this  put  too  great  demand  on  those 
whose  momentary  negligence  caused  the  situation? 

3.  Answers  will  vary.  One  serious  problem,  as  you’ll  discover  when  you  read  on,  is  that  if  juries  know  that  an 
insurance  company  will  be  footing  the  bill,  they  tend  to  make  much  larger  damage  awards.  This,  in  turn, 
forces  insurance  companies  to  hike  the  costs  of  buying  coverage.  In  some  cases  the  cost  of  buying 
insurance  for  certain  sorts  of  liability  has  become  so  great  that  people  just  can’t  afford  it,  and  they’re  right 
back  where  they  started. 

4.  Answers  will  vary.  Did  you  back  up  your  decisions  with  sound  reasons?  Have  you  altered  your  views  on 
creating  ceilings  for  juries  awarding  damages? 

5.  Textbook  Question  2:  Some  people  are  staging  fake  car  accidents  and  making  insurance  claims  for 
injuries  that  they  haven’t  actually  sustained.  Because  no-fault  insurance  is  intended  to  supply  people 
injured  in  collisions  with  money  regardless  of  who’s  at  fault,  these  people  can  simply  take  the  money  and 
run. 

Textbook  Question  3:  Answers  will  vary  somewhat.  Compare  your  chart  with  the  one  that  follows. 


NO-FAULT  INSURANCE 


Advantages 

Disadvantages 

• The  costs  of  insurance  are  decreased  because  there 

• It  takes  the  blame  off  people  who  cause  accidents.This 

are  no  more  expensive  court  battles. 

can  lead  to  less  responsible  behaviour. 

• Because  no  fault  has  to  be  established,  people  in 

• The  quick  payments  combined  with  the  absence  of 

accidents  can  get  the  money  from  their  insurance 

legal  battles  encourages  fraudulent  claims. 

companies  very  quickly. 

• It  takes  away  people’s  freedom  to  choose  how  much 

s It’s  simply  a more  efficient,  less  aggravating  system  for 

insurance  to  carry. 

everyone. 

• Large  benefits  paid  to  victims  raise  the  insurance  rates 

for  everyone. 

Did  you  think  of  other  advantages  or  disadvantages? 

Textbook  Question  5:  Answers  will  vary.  Were  you  able  to  explain  your  position  clearly  and  supply  good 
reasons?  Could  you  defend  it  against  someone  arguing  for  the  other  side?  Were  you  able  to  think  of  ways 
to  improve  the  system  by  modifying  it? 
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6.  Answers  will  vary.  It  can  be  argued  both  ways,  can’t  it?  Did  you  back  up  your  position  with  clearly 
presented  arguments? 

7.  a.  Answers  will  vary.  Of  course  this  issue  raises  the  whole  question  of  alcohol  consumption.  Some  people 

will  feel  very  strongly  on  moral  grounds  that  drinking  alcohol  is  wrong  under  any  circumstances  and 
that  anyone  serving  it  should  be  held  liable  for  the  consequences.  Other  people  will  regard  moderate 
drinking  in  social  situations  as  perfectly  acceptable,  and  some  of  them  might  consider  it  highly  unfair 
to  make  a generous  host  liable  for  their  guests’  immoderate  consumption. 

The  fact  is  that  society  does  seem  to  be  changing  its  tolerance  of  people  who  drink  and  drive,  and  it’s 
logical  to  assume  that  this  attitude  will  apply  to  people  who  allow  guests  to  drive  home  after  having 
too  many  drinks.  In  the  United  States  there  have  already  been  cases  where  hosts  have  been  found 
legally  liable  in  situations  like  this.  The  impact  could  be  very  real;  soon,  perhaps,  the  host  who  waves 
good  night  to  a tipsy  guest  and  climbs  sleepily  into  bed  could  be  in  a for  a very  rude  shock  in  the 
morning. 

b.  Answer  will  vary.  Compare  your  suggestions  to  the  following  list. 

• Serve  nonalcoholic  drinks  instead  of — or  as  an  alternative  to — alcoholic  ones. 

• Stop  serving  drinks  at  least  an  hour  before  people  will  likely  be  starting  to  go  home. 

• Serve  food  and  perhaps  coffee  along  with  alcoholic  drinks. 

• Encourage  car-pooling  and  the  use  of  designated  drivers. 

• Call  a taxi  for  any  guest  suspected  of  having  consumed  too  much.  Alternatively,  don’t  drink 
yourself  and  offer  to  drive  such  guests  home. 

• Encourage  any  guests  who  want  to,  to  sleep  overnight  at  your  home. 

• Try  to  talk  any  guests  who  might  be  impaired  out  of  driving  themselves.  Take  their  keys  away  if 
all  else  fails. 

Did  you  think  of  other  ideas?  Of  course  the  safest  thing  is  simply  to  have  parties  where  no  alcoholic 
drinks  at  all  are  served. 

8.  a.  Ideas  will  vary  somewhat.  Here’s  a short  list  to  compare  with  your  own. 


CONTINGENCY  FEES 

Pros 

Cons 

• People  who  can’t  pay  legal  fees  in  advance  can  still  go 
to  court. 

• Lawyers  have  a new  incentive  to  do  everything  to  win 
their  cases. 

• Successful  plaintiffs  can  be  assured  of  keeping  a good 
percentage  of  their  damage  awards. 

• Without  fear  of  legal  costs  if  they  lose,  people  might 
bring  an  excessive  number  of  legal  actions. 

• Lawyers  might  hesitate  to  take  on  many  cases  they 
don’t  see  as  sure  winners. 

• If  juries  know  lawyers  are  taking  a cut  of  any  damage 
awards,  they  might  start  making  much  larger  awards. 
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Did  you  think  of  any  other  pros  or  cons? 
b.  Answers  will  vary.  Did  you  explain  your  ideas  clearly? 


Section  3:  Activity  4 

1.  Lists  will,  of  course,  vary.  The  material  that  follows  in  Activity  4 will  likely  touch  upon  most  of  the  jobs  you 
listed. 

2.  Answers  will  be  personal.  Is  the  job  you  found  most  interesting  the  same  one  you  think  you  might  be  best 
suited  for  in  terms  of  aptitudes,  skills,  values,  and  abilities? 

3.  Individual  job  profiles  will,  of  course,  vary.  Were  you  able  to  find  all  the  material  required.  Some 
occupations  lend  themselves  a bit  more  naturally  to  profiling  in  this  way;  and,  depending  on  the  occupation 
you  selected,  you  may  have  found  it  difficult  to  get  all  the  information  you  wanted.  Keep  the  job-profile 
outline  supplied  in  Activity  4;  it  may  prove  useful  to  you  as  you  research  other  career  areas. 

Section  3:  Follow-up  Activities 

Extra  Help 


1.  Your  diagram  should  look  like  this: 


Provincial  Court 


Civil 

Division 


Family  and 
Youth 
Division 


Criminal 

Division 


Traffic 

Division 


Note  that  the  order  in  which  you’ve  listed  the  various  Provincial  Courts  makes  no  difference. 


2.  a.  ix  c.  vii 

b.  i d.  ii 


e.  v g.  vi 

f.  viii  h.  iii 


IV 


98 


APPENDIX 


3.  a.  true  c.  true  e.  true  g.  false  i.  false 

b.  false  d.  true  f.  false  h.  true  j.  false 

4.  No-fault  insurance  is  a system  whereby  whenever  people  are  injured  or  there  is  damage  done  to  their 
property  in  a motor-vehicle  accident,  they  can  make  an  insurance  claim  and  expect  prompt  compensation 
without  having  to  establish  liability.  The  advantages  of  this  system  are  that  people  can  get  their  money 
quickly  and  the  costs  and  time  involved  in  lengthy  legal  battles  are  eliminated.  The  chief  disadvantages  are 
that  it  encourages  fraudulent  claims  (since  the  trials  that  would  likely  have  uncovered  the  truth  don’t  take 
place)  and  that  it  can  lead  to  less  responsible  driving  (since  blame  is  never  determined  unless  criminal 
charges  are  laid) . 

You  may  have  included  other  advantages  and  disadvantages. 

Enrichment 

1.  Answers  will  vary.  Do  you  feel  that  one  side  of  the  issue  can  make  a stronger  case  than  the  other?  Were 
you  able  to  express  your  position  clearly  and  with  sound  arguments  to  back  it  up? 

2.  a.  Textbook  Question  l.a.:  Infected  claimants  might  bring  negligence  cases  against  the  Red  Cross, 

maintaining  that  this  institution  had  a duty  of  care  to  warn  the  plaintiffs  of  the  risks. 

Textbook  Question  l.b.:  One  argument  might  be  that  the  Red  Cross  owes  a duty  of  care  similar  to 
that  of  doctors.  Evidence  would  show  that  the  courts  expect  doctors  to  warn  patients  of  all  serious 
risks  so  that  they  can  make  informed  decisions. 

Textbook  Question  l.c.:  The  Red  Cross  might  claim  that  Armour  Pharmaceuticals  had  the 
responsibility  of  warning  the  Red  Cross  about  the  dangers.  They  could  also  claim  that  it  was  up  to  the 
individual  doctors  giving  the  transfusions  to  warn  patients  of  the  risks. 

Textbook  Question  3:  Answers  will  vary,  but  punitive  damages  might  seem  appropriate  in  this  case  if 
the  Red  Cross  were  to  be  found  guilty  of  negligence.  This  would  help  act  as  a deterrent  to  other 
companies  in  similar  situations  and  would  underscore  the  court’s  disapproval  of  the  way  the  Red  Cross 
conducted  itself.  Conversely,  it  could  be  argued  that  since  there  was  felt  to  be  not  enough  hard 
evidence  at  the  time  to  justify  the  withdrawal  of  the  contaminated  blood,  the  Red  Cross  didn’t,  in  fact, 
act  with  such  disregard  to  the  safety  of  others  that  punitive  damages  would  be  appropriate. 

b.  There  is  no  suggested  answer  for  this  question;  however,  you  likely  were  able  to  find  a good  deal  of 
information  and  learned  something  about  the  complex  issues  that  can  develop  in  negligence  law. 

3.  a.  The  Supreme  Court  decided  that  the  Mayfield  Inn  wasn’t  liable  for  the  following  reasons. 

• It  was  reasonable  to  assume  that  one  of  the  two  non-drinking  members  of  the  party  would  be 
driving  home. 

• The  plaintiff  hadn’t  tried  to  stop  the  defendant  from  driving. 

• On  the  facts  of  the  case  the  court  felt  the  Mayfield  Inn  had  no  obligation  to  ensure  that  Mr. 

Pettie  wouldn’t  drive. 

b.  Answers  will  vary.  Few  people  would  argue  that  the  Mayfield  Inn’s  liability  was  great,  but  the  Court  of 
Appeal  did  find  the  inn  10  percent  liable;  so  if  you  do  disagree  with  the  Supreme  Court’s  decision,  you 
aren’t  alone.  That  unanimous  decision  on  the  part  of  the  Supreme  Court,  however,  would  be  hard  to 
argue  against. 

4.  and  5.  There  are  no  suggested  answers  for  these  questions. 
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In  The  Civil  Division  of 
The  Provincial  Court  of  Alberta 


Docket  No. 


Between: 


Plaintiff 


and 


Defendant 


Dispute  Note 


1.  I dispute  the  Plaintiff’s  Claim  for  the  following  reasons: 


2.  I Counterclaim  or  Claim  a set-off  for  $ 


for  the  following  reasons: 


3.  My  Mailing  Address  is: 

Street  Address 

City 

Province 

1 

Postal  Code 

1 

Res.  Phone 

1 

Bus.  Phone 

1 

I will  be  calling 

number  of 


witnesses  at  the  hearing  of  this  matter. 


at 


Alberta. 


Signature  of  Defendant  / Agent  / Solicitor 


Print  Name 


Instructions  to  the  Defendant 

* If  you  do  not  have  a legitimate  reason  for  disputing  a claim,  filing  a 
Dispute  Note  may  result  in  increased  costs  to  you. 

1.  In  paragraph  1,  state  clearly  the  reasons  you  are  disputing  the  Plaintiff’s  Claim. 

If  the  Plaintiff’s  Claim  is  disputed  in  part  only,  state  which  part  is  disputed. 

2.  In  paragraph  2,  if  you  are  claiming  an  amount  from  the  plaintiff,  clearly  state 
the  amount  you  are  claiming  and  the  reasons. 

3.  In  paragraph  3,  give  an  address  at  which  documents  may  be  sent  to  you. 

4.  Deliver  the  completed  Dispute  Note  in  person  or  by  mail  to  the  Court  address 
shown  on  the  front  of  the  Civil  Claim. 

5.  Please  do  not  send  any  additional  material  with  your  Dispute  note 
(i.e.  books,  papers,  etc.). 

6.  After  you  have  filed  the  Dispute  Note,  you  will  be  notified  in  writing  by  the 
Court  of  the  time,  date,  and  place  of  the  hearing.  Bring  your  additional  material 
to  court  for  your  hearing. 

j 1924  Rev  jun  94  It  is  your  responsibility  to  notify  the  Court  of  any  change  of  address. 


Alberta  Justice,  Dispute  Note  (Edmonton:  Department  of  Justice,  Government  of  Alberta,  June  1994).  Reprinted  by  permission. 
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